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Statement of Questions Presented. 


1. The question is whether action of the Federal Trade 
Commission was arbitrary and unreasonable in requiring 
that the prejudicial name ‘‘rayon”’ be applied to a newly 
developed textile fiber, where the Commission denied the 
appellant any hearing or other opportunity to present 
relevant data, views and argument and refused to con- 
sider the improvements in technology and in the chemical 
and physical properties of the new fiber. 


2. The question also is whether it was the intent of 
Congress that the Commission continue to maintain indefi- 
nitely a single generic name ‘‘rayon’’ to apply to all fibers 
manufactured from cellulose and thus fail to give the 
housewife and other consumers any help in identifying new 
and improved fibers in this large area. 
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Argument 


I. The Commission refused to consider the facts 
which are of prime importance here, that is, 
the new technology and chemical construction 
and the improvements in performance charac- 


. Congress intended that the Commission, in 
establishing a generic name, should take per- 
formance characteristics, as well as chemical 
construction, into consideration. 


The Commission’s action, not being based on 
the relevant facts, violates the most rudimen- 
tary principles of administrative law and is 
arbitrary and unreasonable and therefore 
Te a eee 


Plaintiff has invested large sums in the new 
polynosic fiber and devoted much time and 
effort to its production and marketing and 
plaintiff is suffering irreparable damage and 
is entitled to an injunction-................-..-.--- = 
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United States Court of Appeals 


Fos rae Disreicr or Corumerm Crecurr 


Appeals Nos. 15877 and 15894. 


Bicetow-Sanrorp Canper Company, Ixc., 
Appellant, 
v. 


Feprrat Trane Commission, and Ean, W. Kinser, Roseer 
T. Secrest, Sicunp Anperson, Wiuusm C. Keex, and 
Epwarp T. Tarr, Individually and as Members of the 
Federal Trade Commission, 


Appellees. 


APPEALS FROM ORDERS OF 
THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 
Jurisdictional Statement. 


The District Court had jurisdiction in this action under 
Section 10 of the Administrative Procedure Act, 60 Stat. 
243, 5 U. S. C. § 1009; under Sections 88, 1331, 1332 and 
1337 of the Judicial Code, 28 U. S. C. §§ 88, 1331, 1332 and 
1337; and under the Declaratory Judgments Act, 62 Stat. 
964 (1948), as amended, 63 Stat. 105 (1954) 28 U. S. C. 
§§ 2201, 2202 (Complaint, JA 3-15).° 

This Court of Appeals has jurisdiction to hear these 
appeals under Section 1291 of the United States Judicial 
Code (28 U. S. C. § 1291). 


* The record is printed as a separate Joint Appendix and is referred 
toas “JA _ 
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Statement of the Case. 


There are two appeals which were consolidated by 
order of this Court dated July 28, 1960. One is an appeal 
from the order of Hon. Luther M. Youngdahl, filed March 
15, 1960, denying a preliminary injunction (JA 126). The 
other is an appeal from an order made by Hon. George L. 
Hart, Jr., filed June 30, 1960, dismissing the complaint 
on motion (JA 148). 


Proceedings in the Federal Trade Commission. : 

The Textile Fiber Products Identification Act was 

enacted by Congress and approved by the President and 
became law on September 2, 1958 (JA 4). 


Section 7(c) of the Act directed the Commission to 
make rules and regulations including the establishment of 
generic names of mannfactured fibers. On February 5, 
1959 the Commission announced the Rules and Regulations 
which it proposed to make under the Act and gave notice of 
a publichearing. The hearing was held on March 10, 11 and 
12, 1959. In the course of the hearing and other proceed- 
ings, the Commission received data, views, arguments and 
other relevant matter as to the proposed rules (JA 5). 

On June 2, 1959 the Federal Trade Commission published 
in the Federal Register the ‘‘Rules and Regulations under 
the Textile Fiber Products Identification Act’? which were 
to go into effect on March 3, 1960, the effective date of the 
Act (JA 5). A copy of these Rules is amnered to the com- 
plaint as Exhibit A (JA 16-54). 

Rule 7, having 16 subdivisions, established generic names 
for manufactured fibers together with their respective defi- 
nitions. Subdivision (d) was as follows: 


‘‘Rayon—a manufactured fiber composed of regen- 
erated celfulose, as well as manufactured fibers com- 
posed of regenerated cellulose in which substituents 
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have replaced not more than 15% of the hydrogens of 
the hydroxyl groups.”? 


In August 1959, some time after the Commission adopted 
its Rules, plaintiff, Bigelow-Sanford Carpet Company, Inc. 
through its textile division, Hartford Fibres Company, 
acquired rights to produce and market in this country a new 
cellulosic fiber. Hartford did not have these rights at the 
time of the Commission’s hearing in March 1959 and did 
not participate in the public hearing or other proceedings 
of the Commission (JA 6). When the Commission published 
its Rules on June 2, 1959 the Commission did not have any 
relevant data as to the Hartford’s new polynosic fiber and 
the Commission did not give any consideration to this fiber 
(JA 6). 

On December 15, 1959 the plaintiff Hartford filed its 
application with the Commission requesting that the Com- 
mission establish the name ‘‘polynosic’? for the new fiber. 
This application is annexed to the Complaint as Exhibit B 
(JA 55-102). On January 18, 1960 plaintiff Hartford sub- 
mitted its supplemental application requesting the Com- 
mission to set the application down for a hearing before 
the full Commission and give applicant an opportunity to 
present. oral argument. This supplemental application is 
annexed to the complaint as Exhibit C (JA 103-104). 

On February 8, 1960 the Commission summarily denied 
Hartford’s aforesaid application and supplemental applica- 
tion by ‘‘notice”’, a copy of which is annexed to the complaint 
as Exhibit D (JA 105-107). The Commission did not at any 
time afford Hartford any hearing or opportunity to adduce 
evidence in support of its application, or opportunity to 
present oral argument. 


Proceedings in the District Court. 
On February 17, 1960 plaintiff filed this complaint in 
the District Court and also moved for a preliminary injunc- 
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tion which would restrain the enforcement of Rule 7(d) to 
the extent that it related to plaintiff’s new polynosic fiber 
(JA 107). The Government opposed the motion and it was 
argued on February 29 before Judge Youngdahl. 

Prior to the filing of Hartford’s complaint, another 
complaint was filed by Courtaulds (Alabama) Inc. with 
respect to its ‘‘cross linked’? cellulosic fiber. Courtaulds 
also moved for a preliminary injunction with respect to 
Rule 7(d). The argument on the Courtaulds motion took 
place before Judge Youngdahl on February 12. 

Judge Youngdahl denied the motions in both cases. His 
decision in the Courtaulds case was dated March 3 and is 
printed at JA 114-121. His decision denying the motion 
in our present case was dated March 4 and he attached his 
Courtaulds decision and referred to it for the discussion of 
his views (JA 113). The gist of his decision was that Hart- 
ford had not made a sufficient showing as to irreparable 
injury and probability of success in proving that the agency 
action was unreasonable (JA 113-14). 

On April 18, 1960 defendants made a motion in our 
present case for summary judgment or in the alternative 
for a dismissal on the ground that the complaint failed to 
state a claim upon which relief may be granted (JA 127). 
Defendants did not file an answer to the complaint or 
any affidavit or other factual material in support of their 
motion. 

On May 18 we served a ‘‘Statement of Genuine Issues’ 
(JA 129-131). This summarized the material facts set forth 
in the complaint and the application to the Commission. 
Defendants had extra time to reply but did not serve any 
reply or otherwise controvert these facts. 

The defendants’ motion was argued on June 29 before 
Judge Hart. At the end of the argument, the Court made 
this statement: 
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“‘The Court: Gentlemen, it seems to me that you 
have no genuine issue of fact in this case, genuine issue 
of material fact. It seems to me what is involved 
entirely is a question of law, that it would be wasting 
the Plaintiff’s time, the Federal Trade Commission’s 
time, and this Court’s time, to try this case and take 
evidence in it. 

e e e * e e 

“*It seems to me that you can take this matter to 
the Court of Appeals and whichever way I decided it, 
get it affirmed or reversed without any necessity to try 
this case. 

“J, therefore, will grant the motion for summary 
judgment requested by the Federal Trade Commission, 
and I think you are going up on appeal anyway on your 
temporary injunction, so you can take it all up at 
once.’”? (JA 139) 


Manufactured fibers. 

The manufactured fibers covered by Rule 7 may be 
divided into two categories: 

First, there are the fibers manufactured from cellulose 
or wood pulp as a starting material. The molecular struc- 
tare of the cellulosic fibers is created in nature and the 
manufacturing process serves to convert the material so 
that it will be spinnable. The Commission, in Rule 7, estab- 
lished a single name ‘‘rayon’’ for all fibers manufac- 
tured from cellulosic starting material, which fibers com- 
prise 67.5% of all domestic shipments of mannfactured 
staple fibers (JA 59). 

Then there are the synthetics, such as nylon, polyester, 
acrylic, modacrylic and others. These are made from chem- 
icals and the manufacturing process creates the molecular 
structure of the fiber. Taken altogether the synthetics com- 
prise less than one-third of all domestic shipments of manu- 
factured staple fibers (JA 59). The Commission, in Rule 7, 
established 10 generic names for the synthetics. 
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The present case involves the first category, the cellu- 
losic fibers. There are several natural fibers derived from 
cellulose by nature’s processes. These have different prop- 
erties and have always been appropriately identified by 
different names, to wit, cotton, flax, hemp, jute, ramie and 
others. 

Late in the last century, the first manufactured fiber 
was successfully developed and that was a regenerated 
cellulose. It was first called ‘‘artificial silk’? and some 
years later ‘‘rayon’’. 

The new polynosic fiber is a revolutionary new concept 
growing out of years of research and development work 
done in Japan and Europe. The printed application filed 
with the Commission stated the facts in explicit detail 
(JA 55-102). These facts are also mentioned in the com- 
plaint (JA 8). 

The name ‘‘polynosic’’ is the Anglicized version of the 
generic name adopted for marketing this fiber in Europe, 
““polynosique’’. Technical data and other information as 
to this fiber was submitted to the French governmental 
agency (the Service de la Repression des Fraudes in the 
Ministry of Agriculture) which has responsibility similar to 
that of the Federal Trade Commission, and such agency 
made no objections to the use of this name (JA 60). 

As a result of the research and development work done 
abroad, a new technology was developed and the new manu- 
facturing process is radically different from the process 
used for the manufacture of rayon. These differences are 
covered in the application filed with the Commission (JA 
71-3). 

This new process produces a new fiber, with a new 
chemical construction. One chemical difference is that the 
new fiber has twice the ‘‘chain length’»—that is, the molecule 
contains twice as many anhydrogiucose units as the molecule 
in the rayon fiber. The application stated: 


qT 


“*When the average chain length (D. P.) of rayon 
and potynosie fiber are measured by the technique 
given herein the following values are obtained: 

SFRAYON ne eennenneneneeeeeeenne---- 240-280 
S€POLYNOSIC _nneenennenneneeeeneeeeeeee-—ee - 520 

““To the best of Hartford’s knowledge, a polynosic 
fiber meeting all the requirements given in our definition 
cannot be manufactured by any known means if the 
average chain length of the cellulose molecules forming 
the fiber is less than 450.’? (JA 75) 


There is another chemical structural difference between 
the new fiber and rayon, that is, the relationship of the 
fibrils. The new polynosic fiber has a stable microfibrillar 
structure which is quite similar to that of the natural fiber, 
cotton, and quite different from the structure of the mannu- 
factured rayon fiber. Cotton and polynosic fibers are built 
up from fibrils with strong chemical bonds between the 
closely packed molecules, whereas rayon fibers are built up 
from irregular bundles of molecules and the chemical bonds 
are less strong (JA 73). The chemical structural differ- 
ences between natural and manufactured cellulosic fibers 
are responsible for their differences in performance char- 
acteristics. Similarly, the chemical structural differences 
between polynosic and rayon are responsible for their 
differences in performance characteristics. 

The new fiber represents, not jast slight differences in 
degree, but instead a great stride forward in cellulose 
technology. Plaintiff’s new fiber has sold at a price of 47 
cents to 50 cents per pound, representing a price differ- 
ential over rayon fiber of about 14 cents to 17 cents per 
pound, depending on the ‘‘denier’’—that is, the size of the 
fiber (JA 110). This price differential fairly attests the 
superior qualities and higher market value of plaintiff’s 
new fiber. 
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For the first time a man-made cellulosic fiber can be made 
into fabrics having inherent dimensional stability. Indeed 
polynosic fabrics have passed the exhaustive and rigorous 
shrinkage tests required for the ‘‘Sanforized’’ label (JA 
129). 

One important disadvantage of rayon is this matter of 
shrinkage. This matter of ‘‘dimensional stability”? or 
shrinkage was covered in great detail in the application 
filed with the Commission and the technical data annexed as 
appendices thereto (JA 61-62, 85-92). 

The affidavit of Walter Bailey Sellars was submitted in 
opposition to the defendants’ motion (JA 134-7). Mr. 
Sellars is the Vice President in charge of research for 
Burlington Industries, the company which has produced and 
sold more yardage of rayon cloth than any other textile 
company in the world. Burlington has worked experimen- 
tally with the new polynosic fiber for the past four years. 
Thus it has a big stake in the conventional rayon fiber and 


also in the new polynosic fiber. Mr. Sellars states that the 
Commission’s ruling in this matter ‘‘will frustrate and dis- 
courage further textile experimentation’’ (JA 136). His 
affidavit summarizes the major advantages of the new fiber 
and he further states that the use of the name ‘‘rayon’’ to 
describe the new fiber is ‘“‘apt to confuse and mislead.”’ 
(JA 137) 


Irreparable injury. 

The plaintiff cannot itself control the labeling of its 
fiber once it has sold the fiber to another company. There 
are various steps involved in the production and use of 
textile fibers and products, and these involve fiber manu- 
facturers, yarn manufacturers, knitters, converters, cutters, 
garment manufacturers and wholesale and retail merchan- 
disers. Each company controls the labeling of the product 
it sells (JA 130-1). 
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The plaintiff has laid out substantial sums of money 
to acquire the American rights and has undertaken a pro- 
gram to provide manufacturing facilities and also an 
advertising and promotion program involving very sub- 
stantial expenditures (JA 109). 

There is a strong consumer prejudice against rayon 
(JA 110).° The Commission’s action put the plaintiff at 
a@ competitive disadvantage in having to market its new 
fiber under the old name, whereas the Commission by 
Rule 7 gave the synthetics the advantage of ten new names. 
The Commission’s action necessarily means that Hartford 
must sell its fiber at prices substantially lower than would 
be the case if it were identified as ‘‘polynosic’’ and allowed 
to sell on its merits (JA 110-11). 


Statutes, Regulations and Rules Involved. 


The relevant parts of the Textile Fiber Products Iden- 
tification Act, the Administrative Procedure Act, and the 


Rules and Regulations adopted by the Commission under 
the Textile Fiber Products Identification Act are as 
follows: 


Textile Fiber Products Identification Act. 
The title of the Act is: 
*¢An Act 
“<To protect producers and consumers against mis- 
branding and false advertising of the fiber content of 
textile fiber products, and for other purposes. (Act 
of September 2, 1958, 72 Stat.°1717) 
se e * e e eo 
“‘See. 7. (a) Except as otherwise specifically pro- 
vided herein, this Act shall be enforced by the Federal 
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Trade Commission under rules, regulations, and pro- 
cedure provided for in the Federal Trade Commission 
Act. 

“<(¢) The Commission is authorized and directed 
to make such rules and regulations, including the estab- 
lishment of generic names of manufactured fibers, 
under and in pursuance of the terms of this Act as 
may be necessary and proper for administration and 
enforcement.”? (Act of September 2, 1958, 72 Stat. 
1721, U. S. C. A. Title 15, § 70e) 


Administrative Procedure Act. 
“$1003. Roz maxnie 
es * e e e es 
‘“‘(b) After notice required by this section, the 
agency shall afford interested persons an opportunity 
to participate in the rule making through submission 
of written data, views, or arguments with or without 


opportunity to present the same orally in any manner; 
and, after consideration of all relevant matter pre- 
sented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis 
and purpose. (Act of June 11, 1946, c. 324, § 4(b), 
60 Stat. 238, U.S. C., Title 5, § 1003(b) ) 


es ° es * 2 © 
§ 1009. Jupictat Review or Acency Action 
“except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 
‘Ricuts or Review 


¢(a) Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


it 


“Revr Pexprmve Review 


“*(d) Pending judicial review any agency is author- 
ized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it. Upon such 
conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be 
taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to 
issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve 
status or rights pending conclusion of the review pro- 
ceedin 


g8. 
“‘Scorz or Ruvizw 


““(e) So far as necessary to decision and where pre- 
sented the reviewing conrt shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 


agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; * * * ? (Act of June ii, 
1946, ¢. 324, § 10, 60 Stat. 243, U.S. C., Pitle 5, § 1009.) 


The Rules and Regulations. 

The Rules and Regulations adopted by the Commission 
under the Textile Fiber Products Identification Act are 
printed in full in the Joint Appendix at pp. 16-54. The fol- 
lowing is the relevant part of Rule 7(d): 

“‘Rule 7—Gznzzic Names ann Derpsrrioxs 
For, Mayoracturep FIBeErs. 


‘‘Pursuant to the provisions of Section 7(c) of the 
Act, the following generic names for manufactured 
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fibers, together with their respective definitions, are 
hereby established: 


‘““(d) rayon—a manufactured fiber composed of 
regenerated cellulose, as well as manufactured fibers 
composed of regenerated cellulose in which substituents 
have replaced not more than 15% of the hydrogens of 
the hydroxyl groups.”” (16 C. F. B. § 303.7, JA 25.) 


Statement of Points. 


The points on which the appellant relies are: 


(1) The District Court erred in failing to hold that 
the Commission’s action in establishing the generic 
name ‘‘rayon’’ for appellant’s new polynosic fiber was 
arbitrary and unreasonable. 

(2) The District Court erred in failing to hold that 
procedures followed by the Commission in taking such 
action were irregular and not in accordance with law. 

(3) The District Court erred in granting judgment 
dismissing the complaint with prejudice. 

(4) The District Court erred in failing to hold that 
appellant demonstrated irreparable injury and a pre- 


ponderance of the equities in its favor and in denying 
the preliminary injunction. 


Summary of Argument. 


Appellant acquired the American rights to manufacture 
a new textile fiber developed after years of research abroad. 
Appellant filed its application with the Federal Trade Com- 
mission under the Textile Fiber Products Identification 
Act asking that textile products containing the new fiber be 
identified by the name “‘polynosic’’, the Anglicized version 
of the name ‘‘polynosique’”’ established abroad for this 
fiber. 
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The Commission denied the application and thereby 
determined that companies selling products containing 
appellant’s new fiber must identify them with the old name 
“‘rayon”’. There is a strong consumer prejudice against 
“‘rayon”’ and thus appellant not only is injured by having 
to price its superior product competitively with rayon, but 
is handicapped and at a disadvantage in competing with 
other new fibers the Commission has given new names. 

In taking this action, the Commission refused to grant 
appellant any hearing and refused to consider the novel 
chemical construction and the improvements in technology 
and in performance characteristics, such as dimensional 
stability, of the new fiber. The Commission acted solely 
on the basis that the fiber is manufactured from wood pulp, 
a form of cellulose. 

Products derived from the same substance may have 
differing chemical constructions from which spring radi- 
cally different performance characteristics. Congress did 
not intend that the Commission should identify all new 
fibers solely on the basis of the fiber-forming substance. 
Congress did intend that the Commission should take per- 
formance characteristics into consideration and should 
establish for fibers generic names which will help the house- 
wife. Where fibers have radically different characteristics 
the use of the same name will confuse and mislead the con- 
sumer. The Commission’s action, as it affects plaintiff’s 
fiber, disregarded legislative purpose, and is arbitrary and 
unreasonable. 

The Commission violated the rudimentary principles 
that an agency shall base its action on relevant facts and 
shall not take more drastic action than is reasonably nec- 
essary to accomplish the Congressional objective. 

The Commission also erred in specific particulars, in 
that: 
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(a) The Commission denied appellant any hearing 
or opportunity to present relevant data, views and 
arguments; 


(b) The Commission failed to adopt a concise gen- 
eral statement of basis and purpose. 


ARGUMENT. 
I. 


The Commission refused to consider the facts which 
are of prime importance here, that is, the new technol- 
ogy and chemical construction and the improvements 
in performance characteristics. 


Under Point II below we will discuss the legislative 
history and show that Congress intended that generic 
names are to be established on the basis of differences in 
chemical construction which result in significant differences 


in performance characteristics. 

The Commission appears to have conformed to this 
intent when it established names for the synthetic fibers and 
gave these fibers 10 new names. 

In sharp contrast with this solicitude for differentiating 
among the synthetics, which together amount to less than 
one-third of all domestic shipments of manufactured 
staple fibers, the Commission arbitrarily assigned to the 
category “rayon’’ all fibers of which cellulose was the 
starting material. In short, fibers produced in twice the 
volume of all synthetics put together are to be lumped 
into the single classification ‘‘rayon’’. The Commission 
refused to allow appellant any opportunity to present 
proof of differences between its polynosic fiber and 
“‘yayon’’ in chemical construction or the consequent 
improvements in performance characteristics of polynosie 
fiber. 
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The Commission in effect said that because the material 
going into the mannfacturing process was the same cellulose 
or wood pulp it did not matter at all what kind of fiber came 
out at the other end of the process. 

The Commission made its determination that polynosic 
is ‘‘rayon”’ solely on the basis of the constituent, unmanu- 
factured substance from which polynosic is produced, with- 
out even looking into the facts:to see what differences exist 
in the chemical construction of polynosic and the conse- 
quent great improvements over rayon in performance char- 
acteristics. Here is the key sentence: 

‘‘Regenerated cellulosic fiber being rayon, it there- 
fore follows that polynosic fiber and rayon are of 
identical chemical composition or, in other words, 
contain the same fiber-forming substance.’* (JA 
105-6) 


In the next paragraph the ‘Commission dealt with the 
matter of ‘“‘chain length’? as follows: 


‘‘The application further states that the chain 
length of the molecules of the subject fiber is approxi- 
mately ‘twice the average chain length of rayon mole- 
cules. While such chain length differences may exist, 
the Commission recognizes, however, that similarly 
substantial variations in molecular chain lengths pre- 
vail among various rayons now commercially pro- 
duced. (JA 106) 


The Commission was in error in the last sentence just 
quoted. There is nothing in the record to support any 
statement that there are fibers having ‘‘substantial varia- 
tions in molecular chain lengths’? which have the same 
high performance characteristies as the new polynosic 
fiber. And that is not the fact. The fact is correctly stated 
in Hartford’s application as follows: 


* Emphasis supplied throughout. 
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“To the best of Hartford’s knowledge, a polynosic 
fiber meeting all the requirements given in our defini- 
tion cannot be manufactured by any known means if 
the average chain length of the cellulose molecules 
forming the fiber is less than 450.” (JA 75) 


In the next paragraph the Commission mentioned the 
dissimilarities in ‘‘microscopic structure and performance 
characteristics’? and stated: 

‘‘That applicant deems variations or differences in 
those respects to exist does not alter the fact that the 
fiber-forming substance of applicant’s fiber is regener- 
ated cellulose; and under Rule 7(d) of the Rules, 
manufactured fibers composed of regenerated cellulose 
are generically rayon. The candidate fiber accordingly 
is rayon within the meaning of that Bule’’ (JA 106). 


Thus the Commission brushed aside, as beside the point, 
the radical differences in ‘‘microscopic structure and per- 
formance characteristics’’. But the record shows that these 
facts are of prime importance. 

The Commission itself recognized the crucial signifi- 
cance of performance characteristics when it issued its 
recent news release. This was dated June 12, 1960 and was 
made a part of the record in the District Court (JA 139). 
The Commission issued this release for the purpose of 
informing the public as to the “virtues and limitations’? of 
textile fibers (JA 140). The Commission’s release empha- 
sized performance characteristics and had little to say 
about fiber-forming substance. It contained this statement: 


“‘When these generic classifications are properly 
understood, they will serve as guides to proper wash- 
ing, drying, pressing temperatures, durability, and 
storage, Mr. Hannah pointed out. Although these 
names are based solely on the fiber’s broad chemical 


17 


contents, he said that it is possible for consumers to 
learn the characteristics and properties of the generic 


groups, such as are described in the accompanying list 
prepared by the U. S. Department of Agriculture.” 
(JA 141-2) 


Specifically with respect to ‘‘rayon’’ the Commission’s 
release mentioned these two limitations: 


‘*Will shrink unless treated for shrinkage”’. 
“‘No resistance to wrinkling’’. 


If the Commission is correct in this statement of the prop- 
erties of rayon, it cannot be correct in requiring plaintiff’s 
fiber to be labeled ‘‘rayon”’, because the new polynosic fiber 
is significantly superior to rayon with respect to shrinkage 
and to wrinkle resistance. If plaintiff’s fiber is required to 
be labeled ‘‘rayon”’, it is clear that the Commission’s release 
conveys, to a vast number of consumers, misleading and 
deceptive information about plaintiff’s fiber. 

Here we should note what Judge Youngdahl said in his 
decision: 


«ce ¢ © it seems apparent that the most effective ‘dis- 
closure’ would be in terms of performance characteris- 
tics—bearing in mind that we are concerned primarily 
with the protection of the consumer’? (JA 117). 


However he did not think it was clear that Congress 
intended performance characteristics to be considered by 
the Commission (JA 117). His main point was that 
plaintiff was free to spend its advertising dollars and the 
*‘men of Madison Avenue’? ought to be able “to re-educate 
the public”? (JA 120). . 

Not even the “‘men of Madison Avenue’? could persuade 
the public that what they say in a paid advertisement is 
more to be relied upon than an official release of the Federal 
Trade Commission, the official protector of the public 


48 
interest. Morover, one of the-chief purposes ‘of establish- 
ing generic names for fibers is to eliminate the present- 


day confusion caused by a multitude of glamorized trade 
names. 


Products derived from the same substance may have 

very different performance characteristics. 

We submit that the mere fact that this new fiber is 
derived from cellulose, standing by itself, cannot reason- 
ably be the basis for a determination requiring it to be iden- 
tified as rayon. 

Cotton and flax are both derived from cellulose by 
nature’s processes. But they have different chemical 
structure and properties. Consumers who buy linen want 
‘to know that they are ‘getting linen and ‘they are not inter- 
ested in the fact that is dertved from cellulose. An agency 
determination ‘requiring that the natural ‘cellulosic ‘fibers, 
cotton and linen, -be identified by a single generic name 
‘would surely be ‘confusing to consumers. 

The Commission, in establishing other generic ‘names, 
has not followed the practice of going on the basis of the 
fiber-forming substance or broad chemical composition. 
Instead, the Commission has followed the ‘practice-of going 
into the facts in the particular case‘and’ making its‘detision 
on the basis of the facts. 

‘The best example of this is the decision of the Commis- 
sion in 1951 when it established the name ‘“‘acetate’’. 
Cellulose is the starting material used in the production 
of acetate as well as rayon, and. when acetate was first 
developed it was included in the generic name “rayon”. 
But the two fibers have different characteristics and there 
‘was confusion on the part of producers and consumers. 
The Commission held hearings and gave extended consid- 
eration to the facts and finally made the determination in 
1951 that different names had to be used to differentiate 
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between acetate and rayon (JA 58-59). What differen- 
tiation is carried into subdivision (e) of Rule 7 as adopted 
on June 2, 1959 (JA 25). In fact, the Rule even permits 
the use of the nathe “‘triacetate” for a particular kind 
of ‘acetate fiber. 

There are other examples in Rule 7. For example, the 
Commission established two different names for fibers 
produced from acrylonitrile. The name “acrylic”? was 
established for a fiber ‘where ‘the molecule is composed of 
at least 85% ‘of acrylonitrile units. The name “moda- 
erylic”’ was established for:a fiber where the molecule con- 
tains between 35% and 85% of such units (JA 24-25). 

In several of the names in Rule 7, the Commission 
specified that the fiber must be a “long chain” polymer. 

In establishing the name “‘rayon’’, the Commission 
included a specific provision as to the manufactured fiber 
to be included under the name: 


“‘(d) rayon—a manufactured fiber composed of 
regenerated cellulose, as well as manufactured fibers 
composed of regenerated cellulose in which substitu- 

" ents have replaced not more than 15% of the hydro- 
‘gens‘of the hydroxyl groups.”? (JA 25) 


The Commission has now determined that plaintiff’s 
new polynosic fiber comes within this definition and is 
“‘regenerated cellulose’’. If the word ‘‘regenerated’? is 
taken to mean that the cellulose is processed in the ‘partic- 
ular way rayon is processed, then the Commission should 
have looked ‘at the facts and found:out that there isa new 
and different manufacturing process and the differences 
are important. If the word ‘‘regenerated’’ iis ‘taken +o 
mean that the cellulose has been processed but not in any 
particular way, then the definition :covers things that are 
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In any event, the Commission should have obtained the 
facts and made its determination on the basis of the facts. 
The fact is that Hartford’s manufacturing process is radi- 
cally different. This matter is covered in Hartford’s appli- 
cation to the Commission (JA 72-73). As a result of years 
of research and development a new technology has been 
developed. The manufacturing process for the polynosic 
fiber involves the use of a radically different spinning bath 
which reconstitutes the cellulose fiber at a much slower 
rate. Furthermore, an extremely high stretch is applied 
to the filaments while in the spinning bath and just after 
emergence from the spinning bath. 

This new process produces a new fiber with twice the 
‘chain length’? and a very different microfibrillar struc- 
ture. 

The Commission, when it denied plaintiff’s application, 
had no relevant data as to the new manufacturing process 
or the new fiber, except the statements made in plaintiff’s 
application. The Commission arbitrarily rejected those 
statements and denied the application. 

It is common knowledge that there may be very great 
differences in products derived from the same substance 
or consisting of the same chemical building blocks, differ- 
ently arranged. Coal and diamonds are most often used 
to illustrate the point. Both are formed from the same 
substance, to wit, carbon. Yet the difference in perform- 
ance characteristics is quite substantial. 

We might suggest another analogy. Suppose the name 
‘petrol’? were established for products derived from 
petroleum such as gasoline and kerosene. Then over a 
period of years a lot of research and development is done 
in the art of oil refining and catalytic reactions. New 
processes are developed which produce many new. products 
from petroleum, such as high octane aviation gas, jet fuel, 
and even such things as butadiene, a synthetic rubber. In 
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the refinery processes the heavier molecules are broken up 
and the atoms rearranged and the different products, all 
derived from the same substance, nevertheless have differ- 
ent molecular weights and structures—and different physi- 
cal properties. Would the Court say as a matter of law 
that an agency determination is reasonable which required 
butadiene and all the other new products to be labeled 
“‘petrol”’ solely on the basis that all are derived from the 
same petroleum? 


The Patent Law. 

We can turn to the patent law in this connection. The 
principle is well established that a new chemical compound 
may be patentable, even though there are other compounds 
in the same homologous series in the prior art. Even 
though the new compound is made up of the same atoms 
as the old compounds, a patent may be issued where there 
is a new molecular structure which produces new prop- 


erties. There are many cases to that effect. For example, 
in Parker v. Marzall, Comr. Pats., 92 F. Supp. 736, 86 
U.S. P. Q. 446, decided by Judge Letts on J: uly 18, 1950, 
the Court said: 


‘In view of the evidence of unobvious, unexpected 
and beneficial properties of the compounds of plain- 
tiffs’ claims 1, 2 and 3 not possessed by the homolo- 
gous compound disclosed in the prior art, such claimed 
compounds constitute patentable invention.”? (p. 447) 


The Court cited In re Hass, et al., 141 F. 2d 122, 60 U. 8. 
P. Q. 544, decided by the Court of Customs and Patent 
Appeals in 1944. That is the leading case for this proposi- 
tion. 

Thus the Patent Office and the courts have established 
that a difference in molecular structure resulting in differ- 
ent properties will be the basis of awarding a 17-year 
patent monopoly for a compound. If the difference in 


chemical and physical properties requires that result, 
it certainly requires that a new generic name be established 
for the new fiber. 

We accept and recognize the principles governing 
judicial review of agency ‘action. We do not suggest that 
the Court should ‘substitute its own judgment for that of 
the Commission. The Commission should be better ‘able 
than the Court to make such determinations. 

But that does not mean the Commission had unhmited 
power to force the plaintiff to label his product with an 
undesirable name. The Commission must look into the 
facts and see whether the difference between the new fiber 
and the old is great or slight. The Commission cannot 
arbitrarily say that, no matter how great the difference, 
the new fiber must be called by the old name as long as 
wood pulp is the starting material. 


Il. 


Congress intended that :the ‘Commission, ‘in estab- 
lishing a: 2 hould tal f 3 
acteristics, as well as chemical construction, into 
consideration. 


The purpose of the Act is stated in the fitle 
‘An Act to protect producers and .consumers 


against misbranding and false advertising-of the fiber 
content of textile fiber products.”’ 


The Act is concerned with the fiber which comes out of the 
manufacturing process and not the starting material that 
goes into it. 

‘Congress wisely refused to specify any rigid or arbi- 
trary basis for establishing a generic name. Congress left 
it to the Commission to study the facts and find the basis 
which would best.serve the purposes of. the Act. 


‘Fhe Commission should establish a generie name which 
will help the housewife. In refusing to consider establish- 
ing a new name for a new fiber derived from cellulose, the 
Commission: is denying the housewife any help in two- 
thirds: of the total area covered by the Act. 

The confusion between rayon and cotton was frequently 
mentioned in the Congressional proceedings. The same 
confusion will exist between polynosic and rayon if they 
are identified by the same. name. 

The: housewife needs to know the performance. charac- 
teristics: of the fiber. She is. not interested in the fiber- 
forming substance as such. She is not interested in the 
fact that cotton and rayon and polynosic are all derived 
from cellulose. Where fibers are made from the same sub- 
stance, but have radically different characteristics, the use 
of the same generic name will mislead the housewife into 
the belief that they have the same characteristics. 

The Report of the House Committee stated the objective 
of the Act as follows: 

“<The basic purpose of this legislation is to provide 
consumers and producers with truthful and informa- 
tive labeling and advertising of the fiber content of 
such products.”? (H. Rep. No. 986, 85th Cong., 1st 
Sess., p. 2 (1957)) 


Without proper labeling and advertising requirements, 
the consumer is confnsed and misled: 


‘The eonsumer is jeopardized by the fact that the 
purchase of a fabric carries with it certain assumptions 
with regard to launderability, durability, warmth, 
strength, and other well-known or advertised charac- 
teristics. Yet, if the fabric is not of the fiber assumed, 
the consumer’s requirements may not be satisfied. 
Proper identification of fibers would give the consumer 
the basic identity of the fabric and would increase his 
confidence in the marketing of textiles.”? (S. Rep. No. 
1658, 85th Cong., 2d Sess., pp. 2, 3 (1958)) 
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There was talk in the course of the Congressional hear- 
ings about the desirability of “‘performance labeling”, so 
the housewife would know what to expect from the fabric 
she was buying. Judge Youngdahl in a footnote (JA 117- 
118) quoted a statement on this subject made during the 
hearings by Representative Frank E. Smith, the author of 
the bill, which he repeated during the House debate, as 
follows: 


“It has been argued, for example, that content 
labeling will not convey really worthwhile information 
to the consumer, and that so-called performance label- 
ing is the most desirable solution. I am sure every 
homemaker in America would be grateful for perform- 
ance labeling that would tell her exactly how the textile 
she buys would react to water or an iron at 100 
degrees, or 200 degrees, or 500 degrees, and how long 
it could be expected to last if properly handled, and 
whether the color would survive soap, or detergent, or 
sun, or the years. Unfortunately, the industry itself 
concedes that there is no agreement on a standard of 
performance characteristics or the method of measur- 
ing those characteristics. Any generally acceptable 
standard for performance labeling is therefore a dream 
of the distant future. ma 

“Lacking performance data, fiber content labeling 
will give the consumer specific information on what she 
is buying, and this when related to the wealth of pub- 
lished information on the characteristics of the various 
fibers, will afford her tremendous protection that she 
does not now have.’? (103 Cong. Rec. 14752 (1957)) 


Congress did lay aside this scheme of *‘pyerformance 
labeling”’ whereby the label itself would state exactly how 
the fiber or fabric would react to water, or to a hot iron, 
and also give other specific data as to the performance to 
be expected. That really was ‘‘a dream of the distant 
fature’?, 
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The legislative method actually adopted, that of estab- 
lishing generic names, reflected a Congressional intent that 
such names be determined by taking into account the chemi- 
cal construction of the fiber, that is, both the constituents 
and the arrangement of those constituents in the fiber. 
Representative Smith further stated, in the course of the 
hearings on the bill: 

«ce * ® There should be in the labeling some provision 


to insure that established generic names are used for 
fibers that are of the same chemical construction. * * *”? 


(Hearings on H. R. 469 before a Subcommittee of the 
House Committee on Interstate and Foreign Commerce, 
85th Cong., 1st Sess.,* p. 35 (1957)). 


It is clear from the legislative history that differing 
performance characteristics which are the consequence of 
a particular chemical construction are highly relevant in 
establishing generic names. The failure to adopt “‘perform- 
ance labeling’ as such cannot be taken as a “‘Congressional 
mandate”? directing the Commission to disregard and ignore 
the facts as to performance characteristics. The legislative 
history shows exactly the contrary. In his statement quoted 
first above the author of the bill stated that the ‘fiber con- 
tent labeling’’ was to be related to ‘‘information on the 
characteristics of the various fibers’’. That means that the 
Commission must give consideration to such information 
when it establishes labeling categories. 

The legislative history is replete with statements that 
the objective was to convey to the consumer truthful 
information as to the performance to be expected from the 
product. 


* Cited herein as the “House Hearings”. 


As a typical example, we note the following statement 
by the Hon. Earl W. Kintner, now Chairman of the Com- 


mission: 


“Indeed, a knowledge of the fiber composition is one 
of the major elements which must be taken into. con- 
sideration in making up an informed judgment as, to 
performance.’’ (Hearings before the Senate Interstate 
and Foreign Commerce Committee on H. R. 469, 85th 
Cong., 24 Sess.,* p. 119 (1958)).. 


Here are some other typical extracts from the legisla- 
tive history: 


“Tt seems to, me that these hearings have made it 

clear that performance labeling is beyond realization, 
however ideal it may be, and that percentage content 
disclosure is essential to adequate protection of the 
consumer, particularly when it is coupled with the 
educational programs of the industry itself regarding 
the characteristics of the various fibers’? (Representa- 
tive Smith, House Hearings, p. 257). 
‘¢Consumers know from experience what the fibers will 
do. Ifa list of desirable characteristics were presented 
to the average consumer, she would have a good idea 
of how the various fibers compare with one another. 
Certain fibers mean certain things to the consumer, and 
to say that fiber content means nothing to her is to 
insult her intelligence’? (Representative Smith, Writ- 
ten Statement at Senate Hearings, p. 284). 

“<Et is my hope, and I believe that of the committee 
also, that the Federal Trade Commission, after con- 
sultation with industry representatives and other inter- 
ested persons, will be able to establish generic names 
which will serve adequately. to. distinguish between the 
many fibers of different properties which are now 
available. 

“<Tf the Commission is successful in this task, and I 
believe it will be, the effectiveness of this bill, as far 
as protection of the consumer is concerned, will be 
ae (Senator Magnuson, 104 Cong. Rec. 18193 

1 : 


® Cited herein as the “Senate Hearings.” 
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““Most women are not textile experts, but certain 
fibers do mean certain things to them. In general, they 
will send wool products to the dry cleaner and kee 
them away from moths. They recognize that silk an 
wool should not be cleaned in the washing machine. 
They know that some fibers, like Nccsator will melt 
when ironed with a hot iron, and that cotton will not. not. 
As a matter of fact, when they know a fabric is cot- 
ton, they are confident that it can be laundered, that it 
will not be attacked by moths, that it will have a certain 
durability, and that generally it will not shrink and 
stretch out of shape’? (Senator Hill, Senate Hearings, 
p. 278). 

“Is fiber content important? Just ask any house- 
wife about the problems she faces in laundering textile 
products made of different fibers. Ask her whether 
fiber content has anything to do with the appearance 
or durability of a given product. The answer is an 
emphatic ‘Yes’ ’’ (Senator Stennis, Senate Hearings, 
p. 280). 


III. 


The Commission’s action, not being based on the 
relevant facts, violates the most rudimentary principles 
of administrative law and is arbitrary and unreason- 
able and therefore void. 


Section 4(b) of the Administrative Procedure Act has 
this requirement: 


“(b) After notice required by this section, the 
agency shall afford interested persons an opportunity to 
participate in the rule making through submission of 
written data, views, or arguments with or without 
opportunity to present the same orally in any manner; 
and, after consideration of all relevant matter pre- 
sented, the agency shall incorporate in any rules 
adopted a concise general statement of their basis and 
purpose.”’ (5 U.S. C. §1003(b)) 
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The Commission determined that plaintiff must use the 
name “‘rayon”’ in labeling its new product—and made this 
determination without granting plaintiff any hearing or 
opportunity to present relevant data, views or argument 
(JA 9). This was directly contrary to the intent of Con- 
gress, as shown by this statement made by the author of the 
bill: 

«ce * * it is the intent of H. R. 469 that the Commission 
shall hold oral, public hearings in connection with the 
determination of generic names of all manufactured 
fibers.”” (Hearings before the Senate Interstate and 
Foreign Commerce Committee on H. R. 469, p. 28, 85th 
Cong., 2d Sess. (1958) ). 


The Commission followed the Congressional intent when 
it established the generic names for the synthetic fibers. The 
various companies were given full opportunity to present 
relevant data, views and arguments at the hearings in March 


1959. The Commission then established various new names 
such as ‘‘acrylic’’, ‘“‘modacrylic’’, “‘polyester”’, “‘nylon?? 
and the like. 

As a matter of basic fairness Hartford should have 
received the same opportunity of presenting its case. 
Instead appellant has been handicapped with the old name 
“‘rayon’’ against which there is a strong consumer pre- 
judice. While this was a rule-making proceeding, it also 
involved the competitive position of the plaintiff’s new 
fiber and other new fibers on the market, and it is appro- 
priate to quote from this Court’s decision in Sangamon 
Valley Television Corp. v. United States, 106 U.S. App. D.C. 
30, 269 F. 2d 221 (1959) : 


“On behalf of the. United States, the Department 
urges that whatever the proceeding may be called it 
involved not only allocation of TV channels among 
communities but also resolution of conflicting private 
claims to a valuable privilege, and that basic fairness 
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requires such a proceeding to be carried on in the open. 
We agree with the Department of Justice.’? (269 F. 24 
at 224) 


Furthermore, the Commission violated an express 
requirement of Section 4(b) of the Administrative Pro- 
cedure Act. At no time, either in adopting the Rules on 
June 2, 1959 or later, did the Commission adopt a ‘‘concise 
general statement of their basis and purpose”. (JA 13) 

With respect to this requirement the following should be 
noted from the legislative history of the Administrative 
Procedure Act: 


“‘The required statement of the basis and purpose 
of rules issued should not only relate to the data [pre- 
sented prior to the issuance of rules] but with reason- 
able fullness explain the actual basis and objectives of 
the rule.” (Legislative History of the Administrative 
Procedure Act, Sen. Doc. No. 248, p. 259, 79th Cong., 
2d Sess. (1946).) 


Of similar import is the statement in the Senate Jadici- 
ary Committee Print of June, 1945: 


“The statement of the ‘basis and purpose’ of rules 
issued will vary with the rule, but in any ease should 
be fully explanatory of the complete factual and legal 
basis as well as the real object or objects sought.’? 
(Legislative History of the Administrative Procedure 
Act, Sen. Doc. No. 248, p. 20, 79th Cong., 2d Sess. 
(1946).) 


There is obvious need for a statement by the agency as 
to the objective of its rules and the basic reason for adopt- 
ing them. Without such a statement, the Court has no way 
of deciding whether a rule is reasonable or unreasonable. 
The purported justifications for and objects of the rules 
which were advanced on behalf of the Commission in the 
District Court in this case cannot serve to excuse or remedy 
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the Commission’s failure to supply a statement of the basis 
and purpose of the rules contemporaneous with their pro- 
mulgation. Just as agency action may not be justified on 
review on grounds other than those upon which the agency 
acted (Securities and Exchange Commission v. Chenery 
Corp., 317 U. S. 80 (1943)), the agency action challenged 
here cannot be justified, since the Commission has not even 
stated why it formulated Rule 7(d) as it did. 

In Seatrain Lines v. United States, 168 F. Supp. 819 
(S. D. N. Y. 1958), a three-judge court set aside orders of 
the Interstate Commerce Commission, saying: 


“‘Moreover, Section 4(b) of the Administrative Pro- 
cedure Act (5 U.S. C. A. § 1003(b)) requires that in a 
case of ‘rule-making’ the agency shall incorporate in 
any rules adopted ‘a concise general statement of their 
basis and purpose’. Since this is a ‘rule-making’ case 
some such ‘concise general statement’ appears to be 
required. While the ‘purpose’ here may be obvious the 
‘basis’ is not.’’ (168 F. Supp. at 827) 


Thus the Commission committed specific errors in deny- 
ing the plaintiff any hearing or opportunity to present 
relevant data and also in failing to adopt a concise state- 
ment of basis and purpose. 

The major error, in requiring the use of the prejudicial 
name ‘‘rayon’’ for plaintiff’s fiber, was the failure to con- 
sider the facts and see whether the purpose of the Act 
would be served by establishing the new name “‘polynosic’’. 

Agency action should be upheld only if it is reasonably 
necessary to accomplish the objective of the legislation. 
Agency action should not be upheld when it is more drastic 
than reasonably required. 

In the present case defendants have argued that the 
Commission had only two alternatives and had to choose 
between them—that the Commission either must apply the 
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old name ‘‘rayon’’ to plaintiff’s new fiber or it must grant 
new names whenever there is any change, however small, in 
a fiber. That is just not so. As a matter of common sense 
there is plenty of middle ground. Congress left it to the 
Commission to study the facts and decide how broad a group 
of fibers should be included in a single generic name. 

Plaintiff in its application to the Commission proposed 

a definition with specifie requirements for the new poly- 
nosic fiber. The application also had a graph which showed 
the dividing line drawn between the polynosic fiber and the 
rayon fiber (Figure 10, JA 89). A new cellulosic fiber which 
meets the high requirements of the proposed definition 
should be identified as polynosic. Cellulosic fibers which fail 
to meet such requirements should be identified as rayon. 
' But the present case does not involve the question 
whether the Commission has correctly decided that plain- 
tiff’s fiber should be put on one side or the other of such 
a dividing line. In this case the Commission has altogether 
rejected the dividing line proposed by plaintiff—and in 
fact has rejected the idea of drawing any dividing line 
among the fibers derived from wood pulp, though they con- 
stitute 67.5% of all manufactured fibers. 

The Commission’s fear that it would have to contend 
with a multitude of applications for generic names for cellu- 
losic fibers has apparently not been realized. So far as we 
know there have been only two such applications, that is, the 
Courtaulds application for the cross-linked fiber and Hart- 
ford’s application for the polynosic fiber. 

It is rudimentary that agency action must be based on 
the relevant facts. This principle is embraced in Section 
10 of the Administrative Procedure Act which provides 
that the Court shall j 


“hold unlawful and set aside agency action, findings, 
and conclusions found to be (1) arbitrary, capricious, 
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an abuse of discretion, or otherwise not in accordance 
with law; °° *”? (5 U.S. C. §1009(e)). 


The Commission’s error in failing to take into account 
all relevant facts at the time it promulgated Rule 7(d) 
was later compounded when it denied appellant’s applica- 
tion. For in effect the Commission then stated that it had 
already determined the scope of the name ‘‘rayon’’ and 
that the Commission was therefore no longer able to con- 
sider new facts, no matter how relevant, advanced in sup- 
port of a new generic name for a cellulosic fiber. Action 
of this sort, in reliance upon a prior determination which the 
complaining party has had no opportunity to refute, is 
arbitrary and will be overturned on review. See Shachtman 
v. Dulles, 96 U.S. App. D. C. 287, 225 F. 2d 938 (1955). 

The question as to the reasonableness of agency action 
on the labeling of a product is a question of fact. Courts 
have so treated it and have scrutinized the facts to see 


whether the agency action was within the zone of reason 
or whether it was arbitrary. 

One of the leading cases is Willapoint Oysters v. Ewing, 
174 F. 2d 676 (9th Cir.), cert. denied, 338 U. S. 860 (1949). 
That case involved a section of the Food and Drug Act, 
referred to by the Court at 174 F. 2d 687, which provided 
that the Administrator would establish 


“*for any food, under its common or usual name so far 
as practicable, a reasonable definition and standard of 
identity, * ° °. 


The Administrator issued two orders which required that 
the western type of oysters be identified only as ‘‘Pacific 
Oysters”? but permitting the southern and eastern type to 
be called simply ‘‘Oysters’’. After the first order the 
matter came before the Court of Appeals which remanded 
the case to the Administrator directing him to take addi- 
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tional evidence and suggesting that he might modify his 
findings and make new findings. The Administrator took 
additional evidence and made new findings and issued his 
second order to the same effect as the first. The entire 
record was reviewed by the Court of Appeals, 

The Court of Appeals struck down the order requiring 
that the western type of oysters be identified only as 
‘Pacific Oysters’’. The Court said: 


“We think that the danger inherent in such a situa- 
tion makes it manifestly unfair to that portion of the 
industry discriminated against, and to that extent we 
regard the requirement as arbitrary, capricious and 
an abuse of discretion. The requirement as to ‘Stand- 
ard of Identity’ is therefore set aside.’? (174 F. 2d at 
p. 697). 


The situation in Willapoint is closely analogous to the 
present case. In each an administrative agency required 
the product of a producer or group of producers to be 
labeled in a fashion prejudicial to the producer and mis- 
leading to the public. In Willapoint the producer com- 
plained of its exclusion from the use of a fair and favor- 
able name in common use, while plaintiff here complains 
it is compelled to use an unfair and unfavorable name in 
common use, but that difference points to no distinction. 

Another case involving labeling was Gibson Wine Co. 
v. Snyder, 90 U. S. App. D. C. 135, 194 F. 2d 329 (1952). 
That case involved a question as to the name to be used 
to identify the wine marketed by plaintiff. The decision 
of the case involved a thorough study of the character- 
istics of the product involved, the commercial practices of 
the industry, and also the scientific aspects of the matter. 
That is just what the Commission should have done in our 
present case. 
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B. F. Goodrich Co. v. Federal Trade Commission, 93 
U.S. App. D. C. 50, 208 F. 2d 829 (1953), is also authority 
for the point that the reasonableness of an agency deter- 
mination is a question of fact. 

This Court’s decision in Continental Distilling Corpora- 
tion v. Humphrey, 95 U. S. App. D. C. 104, 220 F. 2d 367 
(1954), most closely approximates our present case. That 
case involved a complaint alleging arbitrary discrimination 
in an order for the labeling of distilled spirits. There, the 
Secretary of the Treasury was given power by statute to 
say what had to go on the labels of whisky bottles shipped 
in interstate commerce. The complaint attacked his regu- 
lation as to the requirement that plaintiff label its whisky 
“stored in reused cooperage’’. The District Court dis- 
missed the complaint on motion on the ground that it failed 
to state a claim on which relief could be granted. This Court 
reversed, holding that the complaint stated an actionable 
claim respecting arbitrary discrimination. In reversing 
the District Court, this Court said: 

“‘The complaint fairly construed raises questions 
of fact in this regard which call for a solution through 
procedures other than dismissing the complaint on 
motion.- The court may not substitute its judgment 
for that of the administrative agency and may not 
itself devise the appropriate regulations or labels, but 
it may require that those adopted avoid arbitrary 
discrimination * * *. Should such discrimination exist, 
furthermore, it would lead to consumer deception 
rather than to its avoidance as sought by the statute. 
And one part of the trade would be disadvantaged in 
comparison with others on a basis not justified by a 
reasonable relation of the different treatment to the 
purposes of -the statute. This would place the ruling 
or regulation outside the statute upon which it pur- 
ports to rest.”’ (220 F. 2d at 372) 
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Every element the Court found in the Continental Dis- 
tilling case exists here in our case and we respectfully sub- 
mit that the Court should reverse here as it did in the Con- 
tinental Distilling case. 

Defendants, in their argument below, relied upon the 
form of the action taken by the Commission. They con- 
tended that it was free to deny plaintiff’s application with- 
out being held to any standard of reasonableness and that 
this denial could not be reviewed by the Court. This is not 
sound. The distinction between ‘‘negative’’ and ‘‘positive”’ 
orders as a basis for determining reviewability was rejected 
by the Supreme Court in Rochester Telephone Corp. v. 
United States, 307 U. S. 125 (1939). 

See also California Oregon Power Co. v. Federal Power 
Commission, 99 U.S. App. D. C. 263, 269, 239 F. 2d 426, 432 
(1956) : 

“‘What is decisive is not the form of the order, but 
rather the realities of the situation which the order 
creates (or continues) for the complainant.’’ 


The decisive factor and the reality here is that the Com- 
mission, by its denial of plaintiff’s application, imposed the 
burden of labeling polynosic fiber as ‘‘rayon”’. 

The basic question before the Court is whether it was 
reasonable for the Commission to insist upon applying a 
detrimental name to a new fiber the Commission new 
nothing about, when in fact that fiber is 


“‘a new and different fiber with qualities greatly supe- 
rior to the old rayon fiber.’’ (JA 6) 


Such determination can find no support in reason or com- 
mon sense and should be held to be arbitrary and unlawful. 


“While an interpretative administrative regulation 
consistent with the statute has great weight, one which 
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‘operates to create a rule out of harmony with the 
statute, is a mere nullity.’ ’? Hamilton National Bank 
v. District of Columbia, 81 U. S. App. D. C. 200, 203, 
156 F. 2d 843, 846 (1946). 


See Manhattan General Equipment Co. v. Commissioner, 
297 U.S. 129, 134 (1936) and McCeney v. District of Colum- 
bia, 97 U.S. App. D. C. 282, 285, 230 F. 2d 832, 835 (1956). 

Where the test applied by an agency in carrying out a 
statute appears ‘‘to be clearly contrary to the Congressional 
purpose’”’ the court will set the agency action aside. Grace 
Line v. Federal Maritime Board, 263 F. 2d 709, 711 (2d Cir. 
1959). The Court in Grace Line said: 


‘‘With respect to the scope of judicial review of 
administrative decisions, the cases are in agreement 
that there are minimal standards beyond which the 
courts cannot allow administrative bodies to go. The 
reviewing court must satisfy itself that the administra- 
tive decision has a ‘rational’ or ‘reasonable’ founda- 
tion in law, Securities & Exchange Commission v. 
Chenery Corp. * * *.”? (263 F. 2d at 711). 


IV. 


Plaintiff has invested large sums in the new poly- 
nosic fiber and devoted much time and effort to its 
production and marketing and plaintiff is suffering 
irreparable damage and is entitled to an injunction. 


The Administrative Procedure Act, in Section 10, pro- 
vides for judicial review of agency action and specifically 
empowers the Court to enjoin agency action. The relevant 
portions of Section 10 are quoted above at pp. 10-11. 

Defendants can hardly question the standing of plaintiff 
in the present case. Plaintiff has such standing becanse the 
facts show it is sustaining an economic injury from the Com- 
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mission’s action. Federal Communications Commission. v. 
Sanders Radio Station, 309 U. S. 470 (1940). The plaintiff 
sells the fiber to companies who spin the yarn, weave the 
fabric and do other things to produce and market the prod- 
ucts which reach the ultimate purchasers. Plaintiff has no 
control over the labeling, once it sells the fiber. 

The other companies control the labeling and will con- 
form to the Commission’s determination and put a ‘“‘rayon”’ 
label on the yarn and other produets containing this fiber. 
This was recognized by the Supreme Court in Columbia 
Broadcasting System, Inc. v. United States, 316 U. S. 407, 
418 (1942), when it said: 


“It is common experience that men conform their 
conduct to regulations by governmental authority so as 
to avoid the unpleasant legal consequences which fail- 
ure to conform entails.”’ 


That case is one of the leading authorities supporting 
Judicial review of administrative rule making. The national 
broadcast networks brought actions to enjoin the Federal 
Communications Commission from enforcing regulations 
relating to chain broadcasting. The regulations announced 
that the Commission would not grant renewal of license of 
any radio station which had a contract with a network con- 
taining certain clauses prohibited by the regulation. The 
Commission argued that the rule did not impinge directly 
upon the plaintiff, a national network, and that plaintiff’s 
rights would be affected only on the contingency of later 
administrative action. The Supreme Court rejected this 
argument, 

Another leading authority is a case which came before 
this Court on two occasions. B. F. Goodrich Co. v. 
Federal Trade Commission, 93 U. S. App. D. C. 50, 208 
F. 2d 829 (1953) ; Federal Trade Commission v. B. F. Good- 
rich Co., 100 U. S. App. D. C. 58, 242 F. 2d 31 (1957). That 
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case involved the ‘‘quantity-limit’’ rule which the Federal 
Trade Commission sought to impose on the tire and tube 
industry. Plaintiffs moved for a preliminary injunction 
to prevent the rule from going into effect and the Commis- 
sion, recognizing the fairness of such relief, consented to the 
entry of an order staying the effective date of the rule. In 
its first decision this Court reversed the District Court and 
upheld the standing of the plaintiff to file the action. In its 
second decision this Court upheld the summary judgment 
granted by the District Court enjoining the quantity-limit 
rule. 

This decision was cited as authority in American Presi- 
dent Lines v. Federal Maritime Board, 112 F. Supp. 346, 
349 (D. D. C. 1953). The Maritime Board granted a subsidy 
to two steamship lines. The plaintiff was operating ships 
over the same route and brought this action for declaratory 
judgment and injunction setting aside the grant of the 
subsidy. The Court held that the plaintiff had the stand- 
ing to bring the action. The Court said that: 


«co * * the Administrative Procedure Act is no mere 
codification of pre-existing law. If that were all that 
was accomplished by the enactment of this far-reaching 
statute, the prodigious labor that had been put into 
it, would have gone for naught. Contemporary dis- 
cussion and debate clearly demonstrate that one of 
the main objectives of the Administrative Procedure 
Act was to extend the right of judicial review. One 
of its purposes was to enlarge the authority of the 
courts to check illegal and arbitrary administrative 
action.’? (at p. 349) 


There is no dispute as to the facts which demonstrate 


irreparable damage. In our statement summarizing the 
material facts we said: 
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“6. There is a strong consumer prejudice against 
rayon. If the new polynosic fiber and its products are 
identified and sold as rayon, they will necessarily be 
sold in competition with rayon and plaintiff will be 
forced to sell its product at prices substantially lower 
than it will realize if the polynosic fiber is allowed to 
sell on its merits. Plaintiff has invested large sums 
of money and devoted much time and effort to the 
new polynosic fiber. These values will be greatly 
impaired if plaintiff is compelled to identify its fiber 
as rayon.’? (JA 130) 


This statement is fully supported by the facts stated 
in the complaint (JA 3-15), plaintiff’s application to the 
Commission (JA 55-102), the affidavit (JA 106-111) in 
support of the motion for preliminary injunction, and the 
affidavits (JA 132-137) in opposition to defendants’ motion 
to dismiss the complaint. 

Hartford has now installed production capacity of 


approximately 15,000,000 pounds of the new fiber a year 
and its losses are at a rate well above $1,000,000 a year 
(JA 111). 

These losses are irreparable and there is no way that 
Hartford can recoup them. 

Hartford is only a small factor in the textile industry. 
Until it acquired the rights to the new polynosic fiber, its 
only business was the production of rayon fiber and its 
manufacturing capacity was only 6% of the total domestic 
manufacturing capacity for rayon fiber (JA 109). 

No possible harm could come to the public by holding 
in abeyance the Commission’s action insofar as it relates 
to the new polynosic fiber. 


Conclusion. 

Defendants by their motion adopted the position that 
“there exists no genuine issue of material fact’? (JA 127). 
The District Court, after briefs and argument, agreed 
that 


‘“‘what is involved entirely is a question of law’? 
(JA 139). 


The facts are set forth in the complaint and the plaintiff’s 
application to the Commission and are summarized in the 
statement of material facts we submitted in opposition to 
the defendants’ motion. Defendants have not controverted 
or questioned these facts and they must be taken as 
admitted. 

It is respectfully submitted that the orders of the Dis- 
trict Court should be reversed and that relief should 
be granted in accordance with the prayers of the complaint. 


Respectfully submitted, 


Maris F. Correa 
James A. Fowten, JE. 
Evucene F. Srxorovsry 
Attorneys for Appellant 
Bigelow-Sanford Carpet Company, Inc. 


September 28, 1960 
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COUNTERSTATEMENT OF THE CASE 


“This ca is an appeal from fo orders of the Dicisit Cu. 
The first order (J.A. 126) filed March 15, 1960, denied appel- 
lant a preliminary injun eas eee The second 
Order’ (TAL 148) ‘filed June 30, 1960, ted summary judg- 
iment to appellees and dismissed - ‘Prejudice appellant's 
complaint. Appellant hed previously applied for the estab- 
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lishment of a new generic name for a textile fiber under the 
Textile ‘Fiber Products - Identification Act. The complaint 
sought jadiciahreview.of the denial of the.application.. Notices 
of: appeal- were timely filed- (J.A- 149, 126). s 
The Textile Fiber Products Identification Act; 72 Stat. 1717, 
(15. US.C. $§ 70-70k) -(1958_edition) was approved -by the 
President. on September 2, 1953. The Act was designed “to 
protect producers and consumers against misbranding and false 

advertising of the fiber content of textile fiber products”: and 
is-“in the tradition of the Wool Labeling Act of 1939, and the 
Far. Products Labeling Act of 1951.”? Its provisions direct 
the appellees (hereinafter reférred to as the Commission) to 
issue, within nine months~after enactment, rules and regula- 
tions for the administration and enforcement of the Act. The 
statute and rules promulgated thereunder became effective 
March 3, 1960. Theserules cover the entire field of man-made 
fibers ranging from glass, rubber and metal fibers to rayon, 
nylon, acrylic and polyester fibers. ~ 

Forty-five rules and-regulations. were promulgated by the 
Commission under mandate of Congress expressed in the Act? 
‘The method of rule-making was not specified therem. - Notice 
of proposed rule-making and public hearing was duly published 
in the Federal Register on February 10, 1959. Date for public 
hearing was:set for. March 10, 1959. . The hearings began on 
that date and continued through March’12, 1959. Appellant 
did not participate in these hearings. Other interested parties 
-however, availed themselves of this opportunity to participate 
in the rule-making process. They presented their views orally 
and in writing. Arguments-and voluminous data concerning, 
among other things, the definition of the generic term “rayon” 
‘were presented. 

“Upon completion of the oral hearing, all interested parties 
were permitted to submit in writing not later than March 27, 
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1959; any additional statements. they desired to make:::‘The 
Views, arguments and data, presented pursuant to the-hearmg 
have been made s part of the record-before the Commission 
. After full and complete consideration: of such views;-state- 
ments, arguments and data the Commission issued its Rules on 
May 20, 1959, and-published in the Federal Register on June 
2, 1959, the “Rules-and Regulations”. under: the Act..: (5A. 
16-54.) Se! es Pa Si Aes Pigs Ces 
On February 17, 1960, appellant filed. its. complaint: (J.A. 
315) in the District. Court seeking to have. declared as void 
the Commission’s action in denying appellant's application for 
& new generic name for its fiber product (J.-A. 105);.. The 
application was filed under the Textile Fiber Product Identifi- 
cation Act, supra, and the Rules and Regulations’ ‘under’ the 
Act, 16 CFR. 303.1-303.45, specifically 16 CFR. 303.8: ‘The 
ication, however, predated the efféctive ‘date of the Rules 
and Regulations (J.A. 70). The complaint ‘also: requestéd 
preliminary injunctive relief. ae ELS 
The Commission’s action of denying appellant’s application 
was based upon its determination, from the face of the-appli- 
cation, that the candidate fiber was rayon within ‘the méeanimg 
of Rule 7(d) of the Rules and Regulations; supra (J-A. 106). 
16 CFR. 303-7(d). Rule 7(d), supra, provides that rayon is: 
[a] manufactured fiber composed of regenerated’ cellu- 
Jose, as well as manufactured fibers composed of regen- 
erated cellulose in which substituents have replaceti riot 
more than 15 per cent of the hydregens of the hydroxyl 
groups... g raha sa 
In its application before the Commission appellant described 
its fiber as being chemically identical with manufactured cellu- 
losic fibers (J-A. 73). = Further spelled:out.in: the application 
were the basic procedures followed by industry in converting 
natural cellulose (wool pulp) into a spinable fiber or yarn, 
rayon (J.A. 71). According to the application a modified but 
similar process is used in converting natural cellulose into ap- 
pellant’s fiber (J.A. 72-73): The results of this Process, ac- 
‘cording to the application, is a fiber with somewhat different 
physical-properties (J.A. 74-102). Sa a 
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. Phe application called appellant's fiber “reconstituted” cellu- 
lose, (FATS), ‘and ‘asked for the generic name “polynosic” 
€FA.69). The definition proposed by appellant in ‘its appli- 
cation’ (J.A.'69) is’ basically that alresidy adopted'in Rule 7(d), 
sizpré, but’ with the ‘addition of three physical property or per- 
formance descriptions.’ 

"“Phé Notice of the Commission denying the establishment of 
a new gerieri¢ fame also stated: | 


Inasmuch as the application affords adequate basis 
for informed determinations as to its merits, the request 
for & public hearing and applicant’s supplementally filed 
request for oral argument in support of its application 
are likewise denied (J.A. 106-107). 

The Commission thus denied the application and the request 

for an oral‘argument. - 

On April 18; 1960, the Commission filed a Motion for Sum- 

mary Judgment or in the Alternative to Dismiss appellant’s 

SES (J.-A. 127). Arguments on behalf of both parties 

were presented at a hearing held on June 29, 1960. The Dis- 

trict Court held that there was no genuine issue of material fact 


and that appellees were entitled to judgment as a matter of 
law (J.A. 138 and 148). 


STATUTES, RULES, AND REGULATIONS INVOLVED 
Textile Fiber Products Identification Act. 


The title of the Acts: 
AN ACT 


To protect producers and consumers against mis- 
branding and false advertising of the fiber content of 
textile ‘fiber products, and for other purposes. (Act 
of omen BE 1717) © 


see (a) So specifically provided 
herein, ‘this Act’shall be enforced by the Federal Trade 
en er 
eee Federal Trade Commission Act 
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(c) The Commission is authorized and directed to 
make such rules and regulations, including the establish- 
ment of generic names of manufactured fibers, under 
and in pursuance of the terms of this Act as may be 
necessary and proper for administration and enforce- 
ment. (Act of September 2, 1958, 72 Stat. 1721, 
USCA., Title 15, §70e). 


ADMINISTRATIVE ProcepurE Act 


§ 1009. Jopician Review or Agency AcTIon 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion. 

Ricuts or Review 

(a2) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute shall 
be entitled to judicial review thereof. 


* e * 5 * 


Ross AND Recouations (See J.A. 16-54) 


Rule 7. Generic Names and Definitions for Manufac- 
factured Fibers. 

Pursuant to the provisions of Section 7(c) of the Act 
the following generic names for manufactured fibers, 
together with their respective definitions, are hereby 
established: 

* * * * * 

(d) rayon—e manufactured fiber composed of re- 
generated cellulose, as well as manufactured fibers com- 
posed of regenerated cellulose in which substituents 
have replaced not more than’ 15% of the hydrogens of 
the hydroxyl groups (16 CFR § 303.7). 

Rule 8. Procedure for Establishing Generic Names for 
Manufactured Fibers. 

Prior to the marketing or handling of a manufactured 
fiber for which no generic name has been established by 
the Commission, the manufacturer or producer thereof 

672881—60—2 
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shall file a written application with the Commission, re- 
questing the establishment of a generic name for such 
fiber, * * *: 

* + * A e 

Upon receipt of the application, the Commission will, 
within sixty (60) days, either deny the application or 
assign to the fiber a numerical or alphabetical symbol 
for tempoary use during further consideration of such 
application. 

After taking the necessary procedure in consideration 
of the application, the Commission in due course shall 
establish a generic name or advise the applicant of its 
refusal to grant the application and designate the proper 
existing generic name for the fiber (16 CFR § 303.8). 


SUMMARY OF ARGUMENT 


The legislative history of the Textile Fiber Products Identi- 
fication Act, and the Congressional purpose as stated in the 
Act demonstrates that the labeling of textile products must 
be on the basis of “fiber content of textile fiber product”. The 


subject of the Act is very complex and the Congress recognized 
that it could not spell out any practical hard and fast standards 
upon which to classify fiber products. It therefore chose to 
vest with the Federal Trade Commission discretion in the 
interstice caused by impracticality. This discretion is to be 
guided by the requirement of “fiber content” labeling based 
on broad chemical composition and the public need for accurate 
branding and advertising of fibers. 

The Commission considered all the facts contained in appel- 
lant’s application. It then took the position, in line with the 
purpose of the Act, that appellant’s fiber was properly classi- 
fied under the existing Rule 7(d) as “rayon”. This action was 
a reasonable and rational exercise of the discretion vested with 
the Commission and for that reason is not a proper subject 
for judicial review. Once the District Court determined the 
existence of-a rational basis for the administrative action it 

properly acted in dismissing the complaint seeking judicial re- 


view. 


a 
a 


Any review of agency action in promulgating rules imple- 
menting statutes which Congress directed an 
agency to enforce must be-made in the light of the remarks 
of Mr. Justice Brandeis: 

[Where the regulation is within the scope of au- 
thority legally delegated, the presumption of the ex- 
istence of facts justifying its specific exercise attaches 
alike to statutes, to municipal ordinances, and to 
orders of administrative bodies. Pacific States Box and 
Basket Co. v. White, 296 U.S. 176, 186 (1935). 

And also the comments of Mr. Justice Cardozo: 

This Court is not at liberty to substitute its own dis- 
cretion. for that of administrative officers who have 
kept within the bounds of their administrative powers. 
To show that these have been exceeded in the field of 
action here involved, it is not enough that the pre- 
scribed system of accounts shall appear to be unwise 
or burdensome or inferior to another. Error or unwis- 
dom is not equivalent to abuse. What has been ordered 
must appear to be “so entirely at odds with fundamen- 
tal principles of correct accounting” (Kansas City 
Southern Ry. Co. v. United States, 231 US. 423, 444) as 
to be the expression of a whim rather than an exercise 
of judgment. American Telephone & Telegraph Co. v. 
United States, 299 U.S. 232, 236 (1936). 

Where, as in the instant case, substantial compliance with 
the applicable statutory ‘provisions is demonstrated, an ad- 
ministrative determination involving wisdom or judgment of 
the agency is not a proper subject for review and the courts 
should not intrude upon the domain entrusted by Congress to 
the administrative body? 


* Hargett v. Summerfield, 100 U-S. App. D-C. 35, 248 F. 24 29, 82 (D.C. 
Cir. 1957), cert. denied, 353 U.S. 970 (1957) ; National Broadcasting Co. 
Vv. United States, 819 U.S. 190, 224 (1942) ; Board of. Trade of Kensas City 
v. United States, 314 U.S. 584, 548 (1942), Securities 4 Eaokonge Commis- 
sion v. Chenery Corporation, 318 U.S. 80, 88 (1948). 
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Nor should courts substitute their own discretion for the 
discretion of an agency to which rule-making powers are com- 
mitted, except where agency action is premised upon such an 
abuse of discretion as to constitute, in effect, sheer whim rather 
than exercise of discretion. American Telephone & Tele- 
graph Co. v. United States, supra. Furthermore, the principle 
of noninterference in administrative determination has partic- 
ular application to regulations such as those involved here 
which establish definitions or classifications in accordance with 
statutory directives. Pacific States Box and: Basket Co. v. 
White, supra. 

In making its determination the Commission was required 
to consider the private interests of appellant as well as the 
public interest as expressed in the purpose of the Act. The 
reasonableness of the Commission’s ruling is reflected in the 
need for the Act, itself. Prior to the Act consumer confusion 
was caused by 2 multitude of meaningless trade names for 
fibers of various chemical composition. It was therefore the 
considered judgment of the Commission that to establish a 
new category based upon the criterion advanced by appellant 
would defeat the very purpose of the Act. 


suas 


Should this Court determine not to finally resolve the issues 
presented at this time, the propriety of denying appellant a 
preliminary injunction would then be ripe for consideration. 
On the showing made by appellant, it is not entitled to the 
injunctive relief sought. Virginia Petroleum Jobbers Ass'n. v. 
Federal Power Commission, 104 US. App. D.C. 106, 259 F. 
2d_921 (1958). It has failed to show irreparable injury, al- 
leging only financial loss, but even then fails to indicate upon 
which basis such loss is calculated. Moreover, it fails to 
show that a preliminary injunction would not harm the public 
interest or other private interests. In fact it appears that both 
interests would be damaged by 2 grant of such relief. 
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ARGUMENT 


I. The Commission acted properly and in accordance with the 
Act when it denied appellant’s application 


(a) The legislative history of the Act 


Appellant argues (Br. 22) that under the Textile Fiber 
Products Identification Act the legislative standard for the 
creation of generic categories for fiber products is based upon 
“performance characteristics, as well as chemical construc- 
tion”.* This is simply not the case. The language of the 
Bill, H.R. 469, 85th Congress, Ist Session, clearly states that 
it is a Bill “To protect producers and consumers against, mis- 
branding and false advertising of the fiber content of textile 
fiber products. * * *” [Emphasis supplied.] Other Bills 
aimed at the same objective during this session of Congress 
likewise directed themselves to the “fiber content” of textiles. 
HR. 5605, 6524 and S. 1616. The legislative history of the 
Act is replete with statements indicating that labeling required 
by the Act be on the basis of fiber content. 103 Cong. Rec. 
14747 (1957) (Remarks of Mr. Harris.); 103 Cong. Rec. 
14748-9 (1957) (Remarks of Mr. Mack.); 103 Cong. Rec. 


“The basic form of matter is the atom, which is composed of an arrange- 
ment of electrically charged particles. The number and arrangement of 
these particles determines the nature of the element in question. An ele- 
ment, in turn, may be combined in chemical union with another element or 
elements to form compounds. Cellulose is a compound containing units— 
composed of six carbon atoms, ten hydrogen atoms and five oxygen atoms. 
These units are linked or chained together by a common. oxygen atom. 
The number of these units or monomers per molecule determine the chain 
length of that molecule (J-A. 74). 

Rayon is cellulose which has been regenerated from natural cellulose 
through chemical and physical processes. The original natural cellulose 
varies greatly in its average chain length, or D.P., depending upon the 
source of the cellulose (eg., cotton or wood, etc.). Similarly, regenerated 
cellulose will vary somewhat in average chain length according to the par- 
ticular manufacturing process used. This does not in any way affect the 
basic structure of the cellulose unit which is the same in both natural and 
regenerated forms of cellulose. The purpose of regeneration is to make 
spinable cellulose not naturally in that state. 

Microfibrillar structure referred to by appellant (Br. 7), is merely the 
arrangement of the (fiber) molecules in relation to each other. Most 
rayons will tend to have a more random arrangement. This is somewhat 
‘analogous to the difference in molecular arrangement between ‘magnetized 
and unmagnetized iron. Each is still iron, but with different properties. 
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14748 (1957) (Remarks of Mr. Wolverton.) ; 104 Cong. Rec. 
18193 (1958) (Remarks of Mr. Magnuson.) ; S. Rep. No. 1658, 
58th Cong. 2d Sess. (1958), at 3. The most significant remark 
in this regard was made by Mr. Smith, the author of the H.R. 
469, supra: 


It has been argued, for example, that content labeling 
will not convey really worthwhile information to the 
consumer, and that so-called performance labeling is the 
most desirable solution. I am sure every homemaker 
in America would be grateful for performance labeling 
that would tell her exactly how the textile she buys 
would react to water or an iron at 100 degrees, or 200 de- 
grees, or 500 degrees, and how long it could be expected 
to last if properly handled, and whether the color would 
survive soap, or detergent, or sun, or the years. Un- 
fortunately, the industry itself concedes that there is no 
agreement on a standard of performance characteristics 
or the method of measuring those characteristics. Any 
generally acceptable standard for performance labeling 
is therefore a dream of the distant future. 

Lacking performance data, fiber content labeling will 
give the consumer specific information on what she is 
buying, and this when related to the wealth of published 
information on the characteristics of the various fibers, 
will afford her tremendous protection that she does not 
now have (103 Cong. Rec. 14752 (1957)). 

Appellant relies on this same statement (Br. 24) when it says 
that the Congressional intent was to have the Commission re- 
late fiber eontent labeling to “information on the characteristics 
of the various fibers” (Br. 25). ‘The “information” spoken of, 
however, was that possessed by or available to the consumer 
from published data and consumer experience. 

The Congressman was basically concerned about how the 


il 


Congress, that the basis of the labeling should be fiber content 
reflected by generic names which in turn are predicated upon 
broad chemical composition. See: Hearings Before the Sone 
Interstate & Foreign Commerce Committee on H.R. 469, 85th 
Cong. 2d Sess. at 19, 125, 166-167, 283 (1958); Statement of 
Mr. Smith in Hearings Before a Subcommittee of the Commit- 
tee on Interstate and Foreign Commerce, House of Representa- 
tives, 86th Cong., ist Sess. on H.R. 469, at 35 (1957). Thus 
what Mr. Smith meant when he referred to “information on 
characteristics of the various fibers” was that the consumer, if 
told of the broad chemical composition of a fabric could then 
relate this information “to the wealth of published information 
on the characteristics of the various fibers” and thus receive 
the desired protection. It was not intended that the “Commis- 
sion must give consideration to such information when it estab- 
lishes labeling categories” (Br. 25). 

This problem of how the consumer could be protected from 
confusion through advertising and labeling of fabrics was of 
prime concern. Clearly too many names would be confusing 
to the public. Likewise too few names would not allow for 
enough information to be imparted to the public to correct the 
evil then in existence—too many trade names. Ibid. The 
Congress did not intend to spell out the exact method by which 
generic names shall be established.- Compare: Federal Home 
Loan Bank Board, et al., v. Rowe (Nos. 15624 and 15630) 
(filed October 20, 1960). slip opinion 3. This was left to the 
Commission’s discretion within the confines of the goal of 
public protection from misbranding and false advertising. 
House Hearings, supra at 28. 


(®) The discretion left to the Commission 


Appellant asserts in Argument I (Br. 14-22) that the Com- 
mission refused to consider new technology and performance 
characteristics in arriving at its determination to deny ap- 
pellant’s application. Appellant thus implies that these are 
standards to be considered under the Act. In its second Argu- 
ment (Br.25) it abandons this assertion and states: 


The legislative. method actually adopted, that of 
establishing generic names, reflected a Congressional 
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intent that such names be determined by taking into 
account the chemical construction of the fiber, that is, 
both the constituents and the arrangements of those 
constituents in the fiber. [Appellant’s emphasis. ] 


This latter assertion as such, is not supported by the language 
of the Act or its legislative history. On the other hand ap- 
pellant admits that “Congress left it to the Commission to 
study the facts and decide how broad a group of fibers should 
be included in a single generic name” (Br. 31). 

As has been observed, Argument I, supra, performance 
characteristics form an impractical if not impossible method 
of generic denomination. It is quite clear that broad chemical 
composition was the best alternative available to Congress 
and it stressed this standard in its deliberations. 

Congress realized that the industry would continue to de- 
velop new fibers either by new compounds or by new methods 
for different arrangement of known compounds. The con- 
stituent standard is easy and most definite. The “arrange- 
ment” standard, as appellant calls it, is not so easy because 
of the infinite number and degrees of arrangements. Thus 
in this latter area particularly, expertise and discretion play 3 
major part. Therefore, we submit, even under the standard 
according to appellant the Commission is vested with the duty 
to exercise judgment consistent with public protection. This 
reasonable judgment is consistent with the congressional plan, 
and should stand® Ketchikan Packing Co. v. Seaton, 105 US. 
App. D.C. 383, 267 F. 2d 660 (1959). 

Through the Act, Congress empowered the Commission with 
authority and discretion to establish generic names in pursu- 
ance of the terms of the Act, 15 U.S.C. § 70(e) (1958 Edition). 
The duty of the Commission is to determine where within the 
two extremes of confusion (too few or too many names) the 
consuming public can best be told what it is purchasing. This 
is “the wide area of determinations which depend on the [Com- 
mission’s] expertise and discretion.” * 


> Compare: Great Atlantic and Pacific Tea Co. v. Supermarket Equip- 
ment Corp., 340 U.S. 147 (1950), on the issue of standards for patentability. 

“See Leedom v. Kyne, 101 U-S. App. D.C. 398, 249 F. 2d 490 (1957), 
affirmed, 358 U.S. 184. See also International Association of Tool Crafte- 
man v. Leedom, —— U.S. App. D.C. —, 276 F- 2d 514 (1960). 
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In the instant case the Commission determined that the ap- 
plicant fabric’ was “Tayon” within the meaning of Rule 7(d), 
Supra, as already established.’ ‘It’ likewise determined that 
‘under the standard established by” Congress’ no new generi¢ 
category was allowable to appellant. .This, we submit, was & 
sound exercise of discretion. 

As has happened and will happen again a manufactured cel- 
lulosie fiber will vary in its molecular chain length, that is, 
degree of polymerization, as well as many other properties 
(S-A. 74) 

High-tenacity cellulosic fibers, in some instances, exceed the 
performance claim made by appellant for its fiber. See: Mon- 
crieff, Man-Made Fibers, 3rd Edition, at 31, 212, (Wiley, 1957). 
The Commission was faced with the problem of evaluating the 
merits and characteristics of appellant’s fiber in relation to the 
publici interest and statutory purpose of ‘avoidance of confusion. 
It was their experienced and educated judgment that with a 
chemically identical fiber possessing some different properties 
the public interest outweighed the interest of appellant* ” 

In this connection it should be noted that the definition pro- 
posed by appellant relates to only three characteristics. Tt 
mentions nothing of the multitude of other performance data 
which would effect the capabilities of the product depending 
upon the use to which it is put. This is something which has 
been pointedly avoided by the Commission in the adoption of 
the sixteen generic categories in Rule 7, supra. Not a single 
One of these definitions is directed to performance standards. 
All are directed to chemical composition sometimes defined in 
relative percentage weights of constituents. 

It might also be said, assuming Congress intended perform- 
ance characteristics to be a guide, that the Commission for the 
same reason exercised sound discretion in rejecting the appli- 


"Appellant asserts (Br. 15) that there is nothing in the record to support 
the statement by the Commission (J-A: 106) that “substantial: variations:in 


and’ 
apostate Shee at ck Torthitn Me ayplicetion. (TA. 55-102) are considered 
as true. 
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cation. Performance characteristics for fabrics are as broad.as 
the uses to which fabrics can be put. Such a narrow. basis of. 
capability as claimed by appellant therefore, would truly 
confuse. 

In short the Commission need not take the position. that 
“[t]he failure to adopt ‘performance labeling’ as such” is. 
“ ‘Congressional mandate’ directing the Commission to disre- 
gard and ignore the facts as to performance characteristics” 
(Br. 25). All relevant factors were considered by the Commis- 
sion in the disposition of appellant’s application. See Notice 
Denying Application (J.A. 105-107). But performance is not 
the controlling factor. Indeed, in light of the legislative pur- 
pose and the present variety of rayon fabrics produced by. world 
industry, individual performance characteristics lose their sig- 
nificance. See: Appendix A attached to “Memorandum of 
Points and Authorities in Support of Defendants’ Opposition 
to Plaintiff's Motion for Preliminary Injunction,” filed Febru- 
ary 25, 1960. 

Moreover, appellant is noti in any way precluded from adver- 
tising the performance of its fiber. The statute and the Rules 
and Regulations encourage this. See: Section 4(b)(1) of 
Act (15 US.C. 70(b)(1) (1958 Edition), and Rules 16(d) and 
42(c), (16 CFR. $$ 16 and 42). While a new generic name 
Inay well save appellant advertising costs, this in no way en- 
titles him to a. new name. (Br. 17). The manufacturers of 
other man-made fibers do not receive performance recognition 
by the very generic definition established by the Commission. 
They are left to the use of their advertising dollar. And’so 
should it be with appellant. 


IL. The Commission’s action was not arbitrary and unreason- 
able but was a reasonable exercise of discretion . 


_ Appellant urges that the Commission’s action. was arbitrary 
and unreasonable (Br. 27). What appellant is really. attack- 
ing is Rule 7(d) itself. It, in effect, argues that the Commis- 
sion was arbitrary and unreasonable in adopting this Rule so 
as to include manufactured cellulosic fibers with certain. varia- 
tions in structure and performance. © But the very. purpose of 
the Act and of the Rules and Regulations was to prevent con- 
sumer deception caused by a multitude of trade names (Br. 


Bg) 


23). Since there are as many. performance characteristics as 
there are uses for.a fiber, appellant's proposed definition would 
certainly contribute to consumer confusion. This was: what 
the Commission decided when it ruled as it did.” 

Subsequent to the promulgation of the Rules and Regula- 
tions under the Act, but before their effective date, appellant 
filed its application pursuant to the procedure set forth in 
Rule 8.° The Commission denied appellant’s application and 
informed it of the proper existing generic name for its fiber. 
In so doing, the Commission likewise followed Rule 8 pro- 
cedure.” 

Such action was in all respects in accordance with Section 
4(d) of the Administrative Procedure Act (5 US.C. § 1003(d)) 
which states: 

Every agency shall accord any interested person the 

right to petition for the issuance, amendment, or repeal 

of arule. 
Plaintiff was accorded the right to petition for the issuance of a 
rule. The right was exercised. The Commission considered 
the written proposal, and in its discretion chose not to issue a 
new. rule. This action of the Commission is not reviewable. 
Federal. Home Loan Bank Board, et. al., v. Rowe (Nos. 15624 
and 15630) (filed October 20, 1960) slip opinion 9-11. 

Section. 10 of the Administrative Procedure Act contains ex- 
plicit statutory exceptions to its provisions for judicial review. 
Qne of these exceptions precludes review of agency action 
which “by law is committed to agency discretion” (5 U.S.C. 


° The inappropriateness of appellant’s comparison (Br. 20) regarding this 
- case and diamonds and coal and various petroleum products is found in two 
basic factors. First, these materials are not the subject of consumer con- 
fusion. They have different forms and uses which are well known to the 
pablic. 


* Service v. Dulles, 854 U.S. 368 (1957). 
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§ 1009(2)). The decision as to whether or not a rule shoul 


issue is a matter clearly within the discretion of an agency. ‘The 
Commission has been charged by Congress to determine such 
rules “as may be necessary and proper for administration and 
enforcement” of the Act. Its decision not to promulgate a rule 
is not subject to judicial review. Congressional’ ‘intent a8 Te- 
flected in The Legislative History of the Administrative Proce- 
dure Act, Sen. Doc. No. 248, 79th Cong, 2d Sess. at'230 (1946), 
completely supports this position: ee 
Many matters are committed partly or wholly to agency 
discretion. Thus, the courts have held that the refusal 
by the National Labor Relations Board to issue a com- 
plaint is an exercise of discretion unreviewable by the 
courts (Jacobson v. National Labor Relations Board, 
120 F(2d) 96 (C.C.A. 2d) ; Marine Engineers’ Beneficial 
Assn. v. National Labor Relations Board, decided April 
8, 1943 (C.C.A. 2d), certiorari denied, 320 US. 777). In 
this act, for example, the failure to grant a petition filed 
under section 4(d) would be similarly unreviewablé. 
{Emphasis added.} i Pac oa 
That agency action on Section 4(d) petitions or applications 


is not subject to judicial review was clearly recognized at the 
time of the passage of the Act. “Neither the denial of a peti- 
tion under Section 4(d), nor an agency’s refusal to hold public 
rule-making proceedings thereon is subject to Judicial review.” 
Attorney General's Manual on the Administrative Procedure 
Act at 39 (1947). This has been the consistent judicial ap- 
proach subsequent to the passage of the Act.** rex 


™ See Sellas v. Kirk, 101 F. Supp. 237 (D. Nev., 1951). 

In that case, plaintiff's application for permit to graze stock on Federal 
Range was in part denied because plaintiff's request was in excess of’ & 
Yale promulgated by the Secretary of Interior under the Taylor sme 
Act. Action for declaratory judgment and injunction was dismissed, sinc 
the court did not have Jurisdiction over the subject matter. The court 


“If the relief sought for the plaintiff should be granted, a new or different 
rule or ‘formula’ would have to be made in order to determine the proper 
use of base properties of applicants in adjudicating grazing privileges for 
Grazing District No. 4 Such new rule or formula could not be made with- 
out approval of the Secretary of the Interior and the application of “such 
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~ Whether or not an agency should adopt # new rule is for the 
agency, to determine in the exercise of its informed judgment. 
Any, interested party, may petition or apply for the issuance 
amendment or repeal of a rule, but the law does not afford a 
right, to judicial relief if a party’s proposal is not adopted. 
There are many matters such as this which fall within the 
purview of agency discretion, and are therefore not reviewable. 
General Drivers, Chauffeurs & Helpers, Local 886, AFL v. Na- 
tional: Labor Relations Board, 179 F. 2d 492 (10th Cir. 1950); 
Lincourt v. National Labor Relations Board, 170 F. 2d 306 (1st 
Cr. 1948) ; Leighton. v. Securities and Exchange Commission, 
95 US. App. D.C. 217, 221 F. 2d 91 (1955); Radio Officers’ 
Union, .C-T.U-AF. of L. v. National Mediation Board, 86 US. 
App. D.C. 319, 181 F. 2d. 801 (1949). This Court has recently 
said: 


This court can and should insure that the agency stays 
within the bounds of reason and outside the realm of 
caprice, but the court cannot substitute its own judg- 
ment, as to what would or would not beinconsistent with 
the public interest” North Central Airlines, Inc. v. 
CA.B., 105 US. App. D.C. 207, 265-F. 2d 571 (1959). 


We submit that action of the Commission in this case was a 
Proper exercise of discretion, and that appellant fails to show, 
as he must, wherein it was otherwise. See Section 10(e) of the 
Administrative Procedure Act (5 U'S.C. § 1009(e)). 

Indeed, the law does not afford a hearing as a matter of 
Fight on an application for the adoption of anew rule. There 
is the prerequisite that the application state a valid basis for a 
hearing: Denver Union Stock Yard Co. v. Producers Livestock 
Marketing Ass’n., 356 US. 282 (1958). Congress did not in- 
tend that administrative : agencies “waste time” on applications 
which on their face are factually insufficient to justify the ac- 


new rule or formula could not be had without action by him either by exer- 
cising directly a power lodged in him or by having a subordinate exercise 
it'for him. It may be said that the purpose of this action is to restrict, 
change. or otherwise control, the action of the Secretary of the Interior in 
“Tyg, administration of:the Taylor Grazing Act” (101 F. Supp. at p.240). 
Bo Kirk, 200 F. 2d 217 (9th Cir, 1952). 
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tion sought. United States v. Storer Broadcasting Co,,361 US. 
192, 205 (1955). 

The Federal Trade Commission has been charged by Congress 
with the responsibility for formulating rules to give effect to the 
new textile legislation. ‘The decision to make a rule or not to 
make a rule has been left to the expertise of the Commission. 
Such is clearly within the scope of “agency discretion”. Here 
the agency has determined, on ‘the basis of the facts pre- 
sented in the application, not to establish a new rule and in 
denying plaintiff’s application, pointed out the applicability of 
Rule 7(d). Review ofthis decision is not a proper matter for 
the District Court, since this action is reasonably consistent 
with Congressional intent and purpose. Commonwealth of 
Kentucky, ex rel., Department of Economic Security v. Hobby; 
93 U.S. App. D.C. 250, 209 F. 2d 300 (1954) ; Hammond v. Hull, 
76 US. App. D.C. 301, 131 F. 2d 23 (1942). ; 

An opinion in a case of striking similarity to this one in the 
area of administrative discretion and agency procedure and non- 
reviewability of discretionary agency action was filed by this 
Court on October 20, 1960. Federal Home Loan Bank Board, 
et al., v. Rowe-(Nos. 15,624 and 15,630). In that case Judge 
Danaher noted the statutory objective, the legislative guides 
for administrative action, the procedures adopted by the 
agency for ruling on applications, the discretion and expertise 
of the agency and the limitation upon judicial review of dis- 
cretionary action; in ruling that a complaint seeking judicial 
review should have been dismissed. We submit that the princi- 
ples in that case when applied to the facts of this case are dis- 
positive of the issues here presented. See also Outland v. 
C.A.B. No. 15,489, decided, October: 27, 1960, slip opinion 
at 9. 

Ill. Appellant was not entitled to an injunction 


~ Appellant’s final assertion is that it is entitled to an'imjune- 
tion. This issue; however, is of limited significance to the case 
at this time, ‘Should this Court affirm the lower court’s-dis- 
missal of appellant’s complaint, or should this Court reverse 
the District Court and--require the Commission to establish’ a: 
new generic name“for “appellant’s ‘fiber, then the injunctive 
issue need not be reached.’ Only if this Court should hold that 
appellant is entitled to some sort of a hearing need the injunc- 
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tive issue be decided: Thus such relief would be preliminary 
in nature. 

-Assuming that this Court remands the case for a hearing 
appellant is entitled to an injunction only if he has shown ir- 
reparable injury, and that the issuance of the injunction would 
not:substantially harm other parties or injure the public inter- 
est. Virginia Petroleum Jobbers Ass'n. v. Federal Power Com- 
mission, 104 U.S. App. D.C. 106, 259 F. 2d 921, 925 (1958). 

Appellant argues (Br. 39) that it will lose over one million 
dollars per year. It does not state the basis upon which this 
loss will occur. It does not state that this amount must be 
spent-on. advertising in order to attain a sales level equal to 
its production capacity or whether it cannot ever expect to 
attain such a sales level. But these factors are not important. 
“Mere injuries, however substantial, in terms of money, time 
and energy necessarily expended in the absence of a stay are 
not enough.” Jbid., at 110. 

Appellant also argues (Br. 39) that no harm would result to 
others. This is doubtful, since other manufacturers of rayon 
with varying properties are required to label their products as 
such.. What appellant is seeking is a price advantage over 
other producers of rayon (Br. 39, J.A. 130). This, of course, 
would be harmful to the industry until each producer could 
acquire @ new generic name for its product based upon differ- 
ent performance characteristics. The result, as we have 
pointed out, would: create consumer confusion by again flood- 
ee 


CONCLUSION 


Wherefore, itis respectfully eubmitéed the judgment of 
EN ees 
- > OLiver 


United States Attorney. 
Cant W. Betcuer, ~~ 

- Feanx Q. Nesexer, 
Assistant United States Attorneys. 

* "This ‘seems unlikely since the issue presented.can be reached. 
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v. 
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T. Szcresr, Sicvrp Anperson, Wats C. Kzrn, and 
Epwazp T. Tarr, Individually and as Members of the 
Federal Trade Commission, 

Appellees. 


Appeals from Orders of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT. 


The fundamental fallacy in the approach of the appel- 
lees’ brief to the defense of the Federal Trade Commis- 
sion’s decision herein is that appellees do not attempt to 
defend what the Commission did in reaching its decision. 
Rather appellees seek to defend the decision on the basis 
that the Commission ‘“‘evaluate[d] the merits and charac- 
teristics of appellant’s fiber in relation to the public interest 
and statutory purpose of avoidance of confusion’’ {(Appel- 
lees’ brief, page 13). It is precisely because the Commission 
did not do this that appellant complains that the Commis- 
sion’s decision was arbitrary and unreasonable. 

The point is well illustrated by appellees’ treatment of 
the diamond and coal analogy suggested in our main brief. 
Appellees recognize that this analogy demonstrates the 
“absurdity”? of the Commission’s approach. They say, 
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however, that the analogy is inapplicable and that a more 
valid analogy would have been a comparison of various 
types of coal. 

The point is, however, that the Commission made no 
inquiry to determine whether appellant’s fiber stood in rela- 
tion to other cellulosic fibers as coal would to other types 
of coal or as a diamond would to coal. Under the Com- 
mission’s approach such inquiry is immaterial. The Com- 
mission says rigidly that since the constituent element 
making up appellant’s fiber is the same as that making up 
other cellulosic fibers (#.e., the diamond and coal are both 
carbon), differences in chemical construction and result- 
ing differences in performance characteristics may not be 
considered at all.° 

We agree with the appellees that such an approach leads 
to ‘“‘absurdity’’ and it is for that reason we submit that the 
decision of the Commission based on such an approach is in 
the classic sense arbitrary and unreasonable. 


Appellees’ treatment of the facts 


Appellees’ approach inevitably leads them into difficulty 
when they come to discuss the facts. The facts were stated 
in our complaint and our application to the Commission 
and these must be taken as admitted. The appellees by 
their motion necessarily took the position that ‘‘there exists 
no genuine issue of material fact (JA 127).°* They had 
no choice since the Commission in reaching the decision it 
did assumed the facts as stated by appellant but held that 
these did not matter since the chemical constituents of 
appellant’s fiber and other cellulosic fibers were the same. 


erefrom. 


°° The record is printed as a separate Joint Appendix and is 
referred to as “JA —_...............’”. 
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When appellees come to discuss the specific facts, how- 
ever, they find it necessary to shade those facts somewhat 
in order to accommodate their argument that the Commis- 
sion considered and evaluated aspects of the facts which 
the Commission actually ignored. 

For example, on page 3 of appellees’ brief, they make 
this statement: 


“In its application before the Commission appellant 
described its fiber as being chemically identical with 
manufactured® cellulosic fibers (JA 73)”. 


This does not correctly represent the statement in our 
application where we state: 


‘‘The chemical composition of the polynosic fibers 
is identical with that of all natural and manufactured 
cellulosic fibers’? (JA 73). 


The Commission, in its determination, made the follow- 
ing reference to our statement: 


“The application describes the candidate fiber as 
being reconstituted cellulose and states that its chem- 
ical composition is identical to that of natural and 
manufactured cellulosic fibers. Regenerated cellu- 
losic fiber being rayon, it therefore follows that poly- 
nosic fiber and rayon are of identical chemical compo- 
sition or, in other words, contain the same 


fiber-forming substance’’ (JA 105-6). 


The point here is that, so far as chemical constituents 
are concerned, the new fiber ‘‘polynosic”’ is not just identical 
with the manufactured fiber ‘‘rayon”’, it is likewise identical 
with the natural fibers cotton, flax, hemp, jute, ramie and 
others. All are derived from cellulose and have the same 
anhydroglucose units. 

Thus nature devised several different processes for mak- 
ing fibers out of cellulose—and now man has devised a new 
process which produces the polynosic fiber. 


© Emphasis supplied throughout. 
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The Commission reached the point of finding that the 
new fiber contains the same fiber-forming substance, and 
here the Commission stopped. The Commission reached 
that point and went no farther. Our application did not 
stop at this point. We proceeded to mention the differences 
in the mannfacturing process and then stated in great detail 
the important differences between the new polynosic fiber 
and rayon. The statements in our application as to such 
differences receive very scant recognition in appellees’ 
brief. 

There is the difference as to the average ‘chain length” 
of the molecule, the polymer described in footnote 4 on page 
9 of appellees’ brief. Here is the statement in our applica- 
tion. 


“When the average chain length (D. P.) of rayon 
and polynosic fiber are measured by the technique 
given herein the following values are obtained: 

“Rayon 240-280 

*‘Polynosic ..... 520 


‘To the best of Hartford’s knowledge, a polynosic 


fiber meeting all the requirements given in our defini- 
tion cannot be manufactured by any known means if 
the average chain length of the cellulose molecules 
forming the fiber is less than 450°? (JA 75). 


Appellees by their motion admit this statement. Never- 
theless, in footnote 7 on page 13 of their brief, they seek to 
contradict this statement with some vagne reference to 
“common knowledge based upon known scientific data’’. 
These references do not serve to obscure the fact that the 
statement in the footnote rests wholly upon the naked épse 
dizit of the brief writer. 

There is no evidence in the record by way of expert opin- 
ion or otherwise which in the slightest particular supports 
appellees’ suggestion, or contradicts or impeaches the above 
quoted statement of appellant’s application to the Commis- 
sion. Appellant, on the other hand, offered in its application 
to adduce proof in support of all of the statements made 
therein, including the one above quoted. 


It is one of the fundamental bases of appellant’s com- 
plaint concerning the Commission’s action that appellant 
was denied the opportunity to offer proof in support of its 
claims. This despite the fact that it now appears that its 
application was rejected in part, at least, by the rejection, 
upon the basis of no evidence whatever, of the very claims it 
was denied the opportunity to support by evidence. 

Then there is the difference in microfibrillar structure. 
This is explained and illustrated in much detail in our appli- 
cation to the Commission (JA 73-84). The polynosie fiber 
is much more like the natural fiber cotton in that it is built 
up from fibrils with strong chemical bonds between the 
closely packed molecules. Rayon fibers are composed of 
irregular bundles of molecules and do not have strong 
chemical bonds. These chemical structural differences are - 
what make the difference in performance characteristics.* 

Appellees’ brief, on page 3, refers to polynosic as “a 
fiber with somewhat different physical properties’. They 
thus seek to give the impression that the new fiber repre- 
sents just a slight difference in degree. That is simply 
not so. 

Appellant’s application states that appellant’s new 
cellulosic fiber represents ‘‘a revolutionary new conception 
developed and perfected through research work carried on 
over @ period of years in several countries’? (JA 60). 
They state that it is a ‘major new development in cellulose 
chemistry’? (JA 67). Appellees having admitted these 
facts for purposes of the motion cannot now be heard to 
argue to the contrary of them on the basis of sheer assump- 
tion unsupported by the record. 

Appellees’ brief, page 3, also says that our application 
showed ‘‘a modified but similar process’”. That too is incor- 


4, ap’ 

The i 
not purport to be based on anything in the record, as indeed they 
are not; and accordingly their pertinence to the argument js not 
apparent. 
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rect. Our application described the research and develop- 
ment work done abroad whereby a new technology was 
developed. The new manufacturing process is radically 
different from the process used to make rayon (JA 71-73). 

Appellees’ brief seeks to give the impression that the 
new polynosic fiber represents only one of many significant 
advances in the technology. But there is no basis in the 
record before this Court for saying that there has been any 
other advance in technology comparable to the one now 
before the Court. 


Intent of Congress 
In our main brief, page 22, we stated: 


“Congress intended that the Commission, in 
establishing a generic name, should take perform- 
ance characteristics, as well as chemical construction, 
into consideration.’’ 


The appellees’ brief says, page 9, ‘‘This is simply not 
the case’’. 

It would thus appear that there is a flat conflict between 
ourselves and the appellees in the interpretation of not only 
the identical statute and the identical legislative history, 
but, indeed, even identical quotations from the legislative 
history. The reconciliation of this conflict is apparent once 
it is appreciated that our main brief on the one hand, when 
it speaks of ‘‘performance characteristics’’ and the appel- 
lees’ arguments and the legislative history on the other 
hand, when they speak of performance characteristics, are 
speaking of two wholly different things. Our brief is speak- 
ing of the performance characteristics of fiber. The appel- 
lees’ argument and the parts of the legislative history upon 
which they seize, are speaking of performance character- 
istics of fabric or textile woven from fiber. As the legis- 
lative history itself makes perfectly clear, the two are quite 
different. 

There can be no dispute that the Congress concluded that 
it was not feasible to label fabric or textiles by reference to 
their “‘performance characteristics”. Nor does appellant 
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contend otherwise. This is patent from the fact that the 
performance labeling to which the legislative history refers 
is specifically couched in terms of the performance of the 
“‘textile she [the housewife] buys.”’ (See quotation, Appel- 
lees’ brief, p. 10.) 

On the other hand, the same sources make it equally clear 
that Congress did conclude that the housewife would be 
protected by labeling in terms of the name of the fiber from 
which the textile was made precisely because she would 
know from ‘‘published information’’ what the performance 
characteristics in general of that fiber were. 

As we read the appellees’ brief, they admit that Congress 
intended that the housewife, when she sees the generic 
name, is to relate it to the information she has as to the 
performance characteristics of the fiber. Appellees, how- 
ever, say that Congress did not intend that the Commission 
when it established the generic name was to give any consid- 
eration to the performance characteristics of the fiber. 

On its face this would be an anomalous result. The 
housewife cannot be afforded protection unless the Commis- 
sion takes the performance characteristics into consider- 
ation in establishing the generic name. 

It is quite patent on the face of the Act and on the legis- 
lative record that there was an overall purpose to give the 
housewife guidance as to the performance characteristics 
of the fiber. The obvious intent was that the Commission 
establish generic names related to performance character- 
istics of the fiber. 

Nevertheless appellees simply reject the performance 
characteristics as a test on the ground that Congress and 
the industry had found it impracticable. 

Seemingly appellees not only reject performance char- 
acteristics as a test in itself of the determination of a 
generic name for a fiber, but also reject it as an element of 
any such test. For, as our main brief makes clear, what 
appellant has proposed is a test based upon the existence of 
a different chemical structure and significant performance 
characteristics resulting therefrom. 
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Appellees fragmentize this proposed test and after 
rejecting performance characteristics as a test in itself then 
reject the different chemical structure standing alone as a 
test on the bland ground that there are an ‘‘infinite number 
and degrees’’ of chemical structures or arrangements of the 
same chemical constituents (Appellees’ brief, p.12). There 
is, of course, no evidence whatever in the record to this 
effect. More in point, however, there is no evidence at all 
in the record nor do appellees go so far as to suggest even 
by argument that there is any significant number of manu- 
factured cellulosic fibers which have chemical structures and 
physical characteristics resulting therefrom that are sig- 
nificantly different from all other manufactured cellulosic 
fibers. 

The unreality of the result reached by the Commission 
through a wooden insistence upon the application of the 
test of chemical constituents alone and the remoteness of 
that result from the plain purposes and objectives of the Act 
are interestingly enough best demonstrated by the Commis- 
sion’s own action in this field. The Commission, as pointed 
out in our main brief (pp. 16-17) in its administration of 
this Act has by official release added to the store of ‘‘pub- 
lished information”? with respect to fibers named ‘‘rayon’’. 
It is upon such information, according to appellees’ argu- 
ment here, that the housewife is supposed to rely. As we 
have pointed out, they have told the housewife that any fiber 
denominated ‘‘rayon”’ will shrink unless specially treated 
and lacks resistance to wrinkling. Yet, on appellees’ own 
showing in this Court, the housewife who relied on this 
particular available public information would be completely 
misled as to these two important qualities. Appellees have 
admitted for the purpose of this case that appellant’s fiber 
does not shrink and is resistant to wrinkling. 

Appellees’ brief is somewhat reticent on this point and 
makes no attempt to justify the administrative legerdemain 
by which this “‘black is white’’ result is accomplished. Nor 
do they suggest any basis on which the Commission’s action 
in requiring appellant’s fiber to be denominated rayon, con- 
sidered against the Commission’s own official publication 
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concerning rayon, can be regarded as other than arbitrary 
and unreasonable. 


The advertising dollar 


The “advertising dollar’? argument of the appellees is 
at once specious and spurious. 

Thus appellees seek to give the impression that appel- 
lant is seeking a competitive advantage other fiber manu- 
facturers have not had. 

Thus their brief, at page 14, says: 


‘‘While a new generic name may well save appellant 
advertising costs, this in no way entitles him to a new 
name (Br. 17). The mannfacturers of other man- 
made fibers do not receive performance recognition 
by the very generic definition established by the 
Commission.?? 


Again the brief, at page 19, says: 


**What appellant is seeking is a price advantage over 
other producers of rayon (Br. 39, JA 130). 


The fact is that Hartford invested large sums in the 
new polynosic fiber and devoted much time and effort to 
its production and marketing. Hartford did enjoy a sub- 
stantial price advantage when it was allowed to sell its 
new fiber on its merits, that is, prior to March 3, 1960, the 
effective date of the Commission’s determination. 

The Commission has established 12 generic names for 
the synthetic fibers, although the synthetics taken alto- 
gether comprise less than one-third of all manufactured 
staple fibers. 

As to four of these generic names, there is in each 
instance only a single producer of the fiber in this country. 
Farthermore, as to two of the new names there is at the 
present time no American company producing the fiber. 

On the other hand, fibers derived frem cellulose consti- 
tate 67.5 percent of all manufactured fibers. Yet the Com- 
mission has altogether rejected the idea of having any 
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new name for a cellulosic fiber and has determined that all 
cellulosic fibers, whatever their chemical construction and 
performance characteristics, must be identified as rayon. 
Appellees apparently recognize the imbalance of this 
result. They seek to meet it by posing a suppositious 
dilemma: 
“Clearly too many names would be confusing to 
the public. Likewise too few names would not allow 
for enough information to be imparted to the public 
to correct the evil then in existence—too many trade 
names’? (Appellees’ brief, p. 11). 


There is no basis in fact for any fear that there are 
many new cellulosic fibers which represent significant 
advances in technology. So far as we know there have 
been only two applications for generic names for cellulosic 
fibers. One is the plaintiff’s application for the polynosic 
fiber and the other is the application filed by Courtaulds 
(Alabama) Inc. with respect to the ‘‘cross linked’’ fiber. 

The fact is that the ‘‘advertising dollar’’ argument is 
spurious. Appellant is not seeking advantage from a gen- 
eric name for its new fiber. To the contrary appellant is 
seeking only to be relieved of the disadvantage which the 
forced identification of its fiber as ‘‘rayon’’ would inevi- 
tably cause. 

Put in concrete terms, appellant sees no reason why its 
concededly non-shrinkable and wrinkle resistant fiber should 
be required to be identified under the Commission’s own 
publication as shrinkable and non-resistant to wrinkling. 

The conclusion—that appellant’s position is reasonable 
and that the Commission’s contrary stand is arbitrary 
and unreasonable—is imeluctable. 


The arbitrary and unreasonable 


determination of the Commission 


Our main attack on the Commission’s determination as 
being arbitrary and unreasonable is based on the fact that 
the Commission put its determination squarely on the single 
fact that the chemical constituent or fiber-forming substance 


li 


of appellant’s fiber was the same as that of other manu- 
factured fibers and refused to evaluate or even consider 
differences in chemical construction and performance char- 
racteristics resulting therefrom no matter how great or how 
important they might be. 

As we have noted above in our reference to the diamond- 
coal analogy, rigid insistence upon the single test of chemi- 
cal constituency can lead to the result which appellees 
properly concede is absurdity. 

It is not necessary, however, to rely upon analogy for 
the demonstration of this point. The Commission’s own 
Rules demonstrate that the Commission has recognized and 
avoided this very absurdity in its requirements as to the use 
of generic names in respect of other fibers which have the 
same chemical constituency or broad chemical composition 
as appellant’s fiber. 

Thus, the Commission in Rule 6(a) recognizes the sepa- 
rate generic names for “cotton”? and “linen”? (JA 23). As 
the complaint alleges, and it is not disputed, the fiber-form- 
ing substance of cotton and of linen is identical in chemical 
composition to the fiber-forming substance of appellant’s 
fiber (JA 7). The different performance characteristics of 
cotton and linen fibers are truly common knowledge based 
upon the experience that all of us have in terms of garments, 
tableware, bedding and other textile products made from 
these fibers. 

It is plain that the Commission would have achieved 
consistency and absurdity had it required that cotton and 
linen be denominated by a single generic name because of 
their identical broad chemical composition. That they 
eschewed the former and avoided the latter in respect of 
those fibers, however, does not make any less absurd their 
inconsistent treatment of appellant’s fiber and other manu- 
factured cellulosic fibers. 

As we have elsewhere pointed out, appellees in their 
defense of this aspect of the Commission’s determination 
seek to find grounds to support the Commission’s deter- 
mination which the Commission itself did not note or rely 
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upon. Thus, appellees seem to suggest that had the Com- 
mission allowed appellant’s fiber its own generic name 
based on its different chemical construction and unique 
performance characteristics resulting therefrom, the Com- 
mission would have been required to grant their own 
generic names to a multiplicity of manufactured cellulosic 
fibers. 

Of a piece is the suggestion of appellees’ brief that other 
high tenacity manufactured cellulosic fibers have perform- 
ance characteristics which in certain respects exceed those 
of appellant’s fiber. 

The short answer to these suggestions is that the Com- 
mission made no finding and there is no evidence in the 
record to support appellees’ bare assertions on these points. 
Finally, it is well settled as a matter of law that the Com- 
mission’s determination can be supported only on the basis 
on which the Commission made it. It cannot be supported 
on the theory that, although the Commission did not base 
its determination upon certain other grounds, nevertheless 
it could have and had it done so its determination might not 
have been arbitrary and unreasonable. As the Supreme 
Court put it in Securities € Exchange Commission v. 
Chenery Corp., 318 U. S. 80, 87 (1943) : 


“The grounds upon which an administrative order 
must be judged are those upon which the reeord dis- 
closes that its action was based.?? 


Other specific errors of 
the Commission 


Our main brief, at pages 27-29, pointed out two specific 
errors in the nature of procedural errors. 

For one thing, the Commission did not allow Hartford 
any hearing or other opportunity to present relevant data, 
views and arguments as to its new fiber. Section 4(b) of the 
Administrative Procedure Act requires an agency to afford 
interested persons an opportunity to participate in rule- 
making [5 U. S. C. §1003(b)J. In the spring of 1959, the 
Commission gave various companies foll opportunity to 
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present relevant data, views and arguments as to their 
fibers. 

Ail that was prior to the time Hartford acquired rights 
to its new fiber in August 1959. When the Commission pub- 
lished its Rules establishing generic names on June 2, 1959, 
the Commission did not have any relevant data as to Hart- 
ford’s new polynosiec fiber (JA 6). 

As a matter of basic fairness Hartford should have had 
the same opportunity of presenting its case. 

There is another express requirement of Section 4(b) 
of the Administrative Procedure Act—that 

“. . . the agency shall incorporate in any rules 


adopted a concise general statement of their basis 
and purpose”? [5 U.S. C. §1003(b)]. 


The Commission violated this express requirement. At 
no time either in adopting the Rules on June 2, 1959 or later, 
did the Commission adopt a “concise general statement of 
their basis and purpose” (JA 13). 

Appellees’ brief is conspicuously silent as to these 


errors on the part of the Commission. At no point is there 
any attempt to argue or even suggest that the Commission 
complied with these requirements of Section 4(b) of the 
Administrative Procedure Act. 

There is some suggestion in appellees’ brief that the 
Commission’s action cannot be reviewed by the Court. At 
page 15, appellees’ brief says: 


*‘The Commission considered the written proposal, 
and in its discretion chose not to issue & new rule. 
This action of the Commission is not reviewable.” 


Here they cite the recent decision of this Court in Fed- 
eral Home Loan Bank Board, et ai. v. Rowe. We discuss 
this decision more extensively below. But, whatever this 
decision stands for, it certainly does not support the old 
notion that there is some difference between “negative”? 
and ‘‘positive”’ orders as a basis for determining reviewa- 
bility. As noted on page 35 of our main brief, this idea, was 
rejected by the Supreme Court more than 20 years ago. 
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The reality of the situation is that the Commission by its 
determination imposed upon Hartford the burden of label- 
ing its new polynosic fiber with the old name ‘‘rayon’’. 


The legal authorities 


The question as to the reasonableness of agency action 
on the labeling of a product is a question of fact and courts 
have so treated it. Courts have scrutinized the facts to see 
whether the agency action was within the zone of reason or 
whether it was arbitrary. 

For this proposition we cited in our main brief, pages 
32-35, three important cases: 


Willapoint Oysters v. Ewing, 174 F. 2d 676 (9th 
Cir.), cert. denied, 338 U. S. 860 (1949) ; 

Gibson Wine Co. v. Snyder, 90 U. S. App. D. C. 
135, 194 F. 2d 329 (1952) ; 

Continental Distilling Corporation v. Humphrey, 
95 U.S. App. D. C. 104, 220 F. 2d 367 (1954). 


The Continental Distilling case most closely approxi- 
mates our present case. Every element this Court found 
in the Continental Distilling case exists here in our case. 
We respectfully submit that the Court should reverse here 
as it did in the Continental Distilling case. 

The appellees’ brief conspicuously fails to mention any 
one of these three important cases. 

Appellees in their brief place their hopes on the very 
recent decision of this Court in Federal Home Loan Bank 
Board v. Rowe (October 20, 1960). In that case the Fed- 
eral Home Loan Bank Board did just what the Federal 
Trade Commission should have done in our present case. 
The Board gave both groups a hearing and took no action 
until completion of the hearing records on both applications. 
On Rowe’s petition reconsideration was accorded. The 
Rowe group raised no objection to the procedures until 
after the Board’s determination. 

There are two rather important differences in the situa- 
tion involved in the Federal Home Loan Bank Board case. 
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There the applicants were seeking an affirmative grant of 
a federal charter—whereas in our case Hartford was seek- 
ing to avoid the disadvantage of having to identify its new 
fiber with the old name “rayon”? and thereby impair the 
commercial value of the new fiber because of the consumer 
prejudice. Also, as this Court pointed out, the banking 
business is a delicate one and the choice as between two 
groups seeking a federal charter involved a much greater 
degree of judgment and discretion than the establishment 
of a name to identify a new textile fiber. 

Farther in that case this Court noted and apparently 
relied upon the fact that the applicants who were complain- 
ing of the Board’s action had been accorded a full hearing 
by the Board with which they were apparently completely 
satisfied at the time the hearing took place. In the instant 
case, to the contrary, the Commission has refused appellant 
any hearing at all although appellant has unflaggingly 
pressed the claim that it is entitled to hearing from the 
moment of its very first application to the Commission. 

Appellees’ brief, at page 7, cites Pacific States Bor & 
Basket Co. v. White, 296 U.S. 176, 186 (1935) and American 
Telephone & Telegraph Co. v. United States, 299 U. S. 232, 
236 (1936), for the proposition that there is a presumption 
in favor of an administrative determination involving 
wisdom or judgment. But this is a rebuttable presumption. 
In our case the facts show that the Commission refused to 
grant a hearing and did not look into the facts or exercise 
wisdom or judgment. 

Appellees’ brief, at page 165, cites the first part of Section 
10 of the Administrative Procedure Act and asserts that 
this precludes review of agency action which ‘‘by law is com- 
mitted to agency discretion”? (5 U.S. C. §1009). Then on 
page 18 appellees’ brief states: 


“‘The decision to make a rule or not to make a rule 
has been left to the expertise of the Commission.?? 


This is not true. The Textile Fiber Products Identification 
Act, in Section 7(¢) provides: 


16 


*¢(¢) The Commission is authorized and directed 


to make such rales and regulations, including the 
establishment of generic names of manufactared 
fibers, under and in pursuance of the terms of this Act 
as may be necessary and proper for administration 
and CE (Act of September 2, 1958, 72 Stat. 
1721, U.S.C. A., Title 15, §70e). 


Here is a direction that the Commission establish generic 
names of manufactured fibers. 

The cases cited by appellees’ brief in support of their 
contention as to the ‘‘non-reviewability of discretionary 
agency’? action involve various agencies and various kinds 
of agency action. None of them involved, as do the cases 
appellant has cited, administrative agency determination of 
labeling requirements. As we have pointed ont above, 
appellees’ brief does not discuss these cases which deal with 
the very kind of administrative action that is involved in 
the case at bar. 

Finally, appellees’ brief, page 17, has the following quo- 
tation from North Central Airlines, Inc. v. CAB, 105 U. S. 


App. D. C. 207, 265 F. 2d 581, 5845 (1959) : 


“‘This court can and should insure that the agency 
stays within the bounds of reason and outside the 
realm of caprice, but the court cannot substitute its 
own judgment as to what would or Nesp not be 
inconsistent with the public interest . 


In that case this Court reviewed the CAB’s order refus- 
ing to approve a contract whereby one feeder service airline 
was to acquire control of another. This Court reviewed 
the basic findings and the ultimate findings and held: 


‘¢Our function is to ascertain whether the inferences 
drawn by the administrative agency are within the 
oeDae boundaries prescribed by the facts’? (at 
p. . 


Conclusion 


On the facts set forth in the complaint and the plaintiff’s 
application to the Commission, the determination of the 
Commission was arbitrary and unreasonable. 

It is respectfully submitted that the orders of the Dis- 
trict Court should be reversed and that defendants’ motion 
for summary judgment should be denied and plaintiff’s 
motion for a preliminary injunction granted. 


Respectfully submitted, 


Marnus F. Correa, 
James A. Fowzze, Jz, 
Kugenz F. Srxonovsry, 
Attorneys for Appellant Bigelow-Sanford 
Carpet Company, Inc. 


November 4, 1960 
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Injunctive Relief. 


[Filed February 17, 1960.] 


UNITED STATES DISTRICT COURT, 
Distzicr or Cotumara. 


ee 
Bicztow-Sanrorp Canper Company, 
Inc., 140 Madison Avenue, New 
York 16, New York, 
Plaintiff, 
against 
FeprraL Trapz Commassion, and 
Eau W. 


Individually and as Members of the 
Federal Trade Commission, 
Defendants. 


Plaintiff, complaining of defendants, alleges as follows: 


1. Plaintiff Bigelow-Sanford Carpet Company, Inc. is 
& corporation organized and existing under and by virtue 
of the laws of the State of Delaware. Plaintiff has a divi- 
sion, known as Hartford Fibres Company (herein referred 
to as ‘‘Hartford’’), which is engaged in the business of 
manufacturing and selling fibers composed of regenerated 
cellulose. 


2. Defendant Federal Trade Commission (herein some- 
times referred to as the “‘Commission”’) is an administra- 
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tive tribunal created by the Federal Trade Commission Act 
of 1914, 38 Stat. 717 (1914), as amended, 15 U. S. C. §41 
(1946) and is charged with the administration and enforce- 
ment of said Act and other acts including the Textile Fiber 
Products Identification Act, 72 Stat. 1717, 15 U. S. C. §70 
(1958), and is found and has its place of business and resi- 
dence within the District of Columbia. 


3. The individual defendants named above are all the 
members of the Commission and are found and have their 
place of business and residences in the District of Columbia. 
Each is sued individually and as a member of the Com- 
mission. 


4. The jurisdiction of the Court in this action arises 
under Section 10 of the Administrative Procedure Act, 
60 Stat. 248, 5 U. S. C. §1009; under Sections 88, 1331, 


1332 and 1337 of the Judicial Code, 28 U. S. C. §§88, 1331, 
1332 and 1337; and under the Declaratory Judgments Act, 
62 Stat. 964 (1948), as amended, 63 Stat. 105 (1954), 28 
U. S. C. §§2201, 2202. The matter in controversy exceeds 
the sum and value of $10,000, exclusive of interest and 
costs, and arises under the Constitution and laws of the 
United States and is between citizens of different states. 


5. The Textile Fiber Products Identification Act 
(herein referred to as the ‘‘Act’’) was enacted by Congress 
and was approved by the President and became law on 
September 2, 1958. Section 15 of the Act provided in part: 


‘This Act shall take effect eighteen months 
after enactment, except for the promulgation of 
rules and regulations by the Commission, which 
shall be promulgated within nine months after 
the enactment of this Act.’ 
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6. Section 7(c) of the Act provided: 


“‘The Commission is authorized and directed to 
make such rules and regulations, including the 
establishment of generic names of manufactured 
fibers, under and in pursuance of the terms of this 
Act as may be necessary and proper for administra- 
tion and enforcement.’? 


On February 5, 1959, the Commission proposed Rules and 
Regulations, including the generic names of manufactured 
fibers, and gave notice of a public hearing on the proposed 
Rules and Regulations to be held on March 10, 1959 in 
purported compliance with the Administrative Procedure 
Act. On March 10, 11 and 12, 1959, the Commission held 
a public hearing on the Proposed Rules and Regulations 
in purported compliance with the Administrative Pro- 
cedure Act. 


7. On June 2, 1959, the Commission published the 
Rules and Regulations in the Federal Register. A copy 
of said Rules and Regulations is annexed to this complaint 
as Exmmrr A. The Bules and Regulations are to become 
effective on March 3, 1960 under the Act. 


8. Rule 7(d) of said Rules and Regulations purported 
to establish the generic name “‘rayon’’ and to adopt a 
definition of “‘rayon’?, Upon information and belief said 
Rule 7(d) was based upon consideration by the Commission 
of all of the regenerated cellulosic fibers with respect to 
which data, views, arguments and other relevant matter 
were presented to the Commission in connection with the 
aforesaid hearing and the formulation of said Rales and 
Regulations. Upon information and belief plaintiff’s new 
cellulosic fiber, which is hereinafter described, was not 
among the fibers with respect to which relevant matter was 
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presented to the Commission and was not considered by 
the Commission in the formulation of said Rules and 
Regulations, and said generic name ‘‘rayon’’ and the defi- 
nition thereof was not intended to apply to plaintiff’s new 
‘fiber. 


9. Thereafter and on or about August 3, 1959, the 
plaintiff acquired rights to produce and market in this 
country a new cellulosic fiber. Plaintiff made its decision 
to devote a large amount of time and money to the acqui- 
sition of such rights and the production and marketing of 
the new fiber, only after investigation and tests which 
establish that this was a new and different fiber with 
qualities greatly superior to the old rayon fiber. 


10. At the time of the public hearing the Commission 
held on March 10, 11 and 12, 1959, the plaintiff had not 
acquired rights to this new fiber. The plaintiff did not 
participate in the public hearing or in the other proceedings 
leading up to the adoption of the Rules and Regulations 
by the Commission. Upon information and belief, the 
relevant facts as to plaintiff’s new fiber were not presented 
to the Commission in the course of the aforesaid hearing 
or other proceedings, and the Commission did not give any 
consideration to this new fiber at the time the Commission 
published Rule 7(d) on June 2, 1959. 


11. On December 15, 1959, the plaintiff submitted its 
application dated December 11, 1959 to the Commission 
requesting that the Commission establish the name ‘‘poly- 
nosic”’? for the new fiber. A copy of said application is 
annexed to this complaint as Exmmrr B. This application 
was made pursuant to Rule 8 of the Commission’s Rules 
and Regulations under the Textile Fiber Products Identi- 
fication Act and also pursuant to the Administrative Pro- 
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-cedure Act (5 U.S. C. §§1001-1011) and Subpart A of the 
Rule Making Procedures of the Commission. 


12. On January 18, 1960 plaintiff submitted its supple- 
mental application dated January 15, 1960 requesting the 
Commission to set the application down for a hearing before 
the fall Commission and give applicant the opportunity 
to present oral argument in support of its request for a 
public hearing. A copy of the supplemental application is 
annexed to this complaint as Exuurr C. 


13. The Commission did not at any time afford plaintiff 
any opportunity for a hearing or for oral argument. Nor 
did the Commission at any time afford plaintiff an opportu- 
nity to submit proof, including further technical data and 
information as to test methods, and other pertinent data, 
exhibits, and arguments in support of plaintiff’s aforesaid 
application although specifically requested so to do in said 
application (see page 13 of Exhibit B). 


14. On February 8, 1960 the Commission denied plain- 
tiff’s aforesaid application and supplemental application. 
The Commission determined that the generic name “‘rayon’? 
as established and defined by Rule 7(d) on June 2, 1959 
was extended to include the new polynosic fiber. A copy 
of the Commission’s ‘‘notice’? denying plaintiff’s applica- 
tion is annexed to this complaint as Exumrr D. 


15. Nature has provided a number of different fibers 
which all have the same fiber-forming substance, cellulose. 
These include cotton, flax, hemp, jute and others. Nature 
also has provided a plentiful supply of cellulose in the form 
of wood pulp available for the production of manufactured 
fibers. Rayon, made from wood pulp, was the only mann- 
factured fiber in commercial use up to the time of World 
War I. and still accounts for two-thirds of the total produc- 
tion of all manufactured fibers. 
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16. The Commission’s determination that plaintiff’s 
new polynosic fiber must be labelled with the name ‘‘rayon’” 
was made solely on the basis that rayon and polynosic are 
produced from the same fiber-forming substance—that is, 
cellulose. The natural fibers such as cotton, flax, hemp, 
jate and others have this fiber-forming substance, cellulose, 
but have very different performance characteristics and 
have always had different names. The Commission itself 
has recognized in other instances that, even where the 
fiber-forming substance is the same, the process of pro- 
ducing a fiber may result in different performance charac- 
teristics and require a different generic name. 


17. The manufacturing process used in the production 
of the new polynosic fiber is radically different from the 
older process used in the production of rayon. These proc- 
esses are described at pages 14-15 of the application 
annexed hereto as Exhibit B. The application also 
describes at considerable length the important differences 
between the new polynosic fiber and rayon. 


Lzeeat Derects rv Commassion’s DETERMENATION 


18. It was the intent and purpose of the Textile Fiber 
Products Identification Act that the Commission hold an 
oral public hearing in connection with the determination of 
@ generic name for a manufactured fiber. Representative 
Smith, the author of the Act, made the following statement 
at the hearings before the Subcommittee of the Committee 
on Interstate and Foreign Commerce of the House of Repre- 
sentatives on April 4, 1957: 


“Included in the authority granted the Com- 
mission, in section 7, to make rules and regulations 
for enforcement of the act is a specific direction that 
the Commission establish generic names for mann- 
factured fibers. The language of H. RB. 469 does not, 
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in specific terms, spell out the method by which 
generic names shall be established, but this matter 
has been discussed at length with the Commission and 
industry representatives, and there is a clear under- 
standing that it is the intent of H. B. 469 that the 
Commission shall hold oral, public hearings in con- 
nection with the determination of generic names of 
all manufactured fibers, those presently in existence 
and those developed in the future”? (at p. 28). 


The report of the House of Representatives Committee on 
Interstate and Foreign Commerce at page 8 confirms the 
intention that the Commission hold public hearings to 
establish the generic names of manufactured fibers. 


19. Plaintiff, in its application dated December 11, 1959, 
duly requested that the Commission hold a public hearing 
and give applicant an opportunity to submit proof, includ- 
ing further technical data and information as to test 
methods, and other pertinent data, exhibits and arguments 
in support of its application. Plaintiff, by its supplemental 
application dated January 15, 1960, duly requested that the 
Commission set the matter down for a hearing before the 
full Commission and give applicant the opportunity to 
present oral argument. The Commission summarily denied 
the aforesaid requests for a public hearing and for an 
opportunity to present oral argument. 


20. As hereinabove alleged, the Commission summarily 
denied plaintiff an opportunity to submit data, views and 
argument in support of plaintiff’s application with respect 
to its newly developed fiber, even though the Commission 
had never considered this new fiber prior to plaintiff’s 
application and had never, and as yet, has not received 
data, views and argument with respect thereto except that 
contained in plaintiff’s application. 
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21. The aforesaid denial of plaintiff’s application for 
the establishment of a generic name for its newly discovered 
fiber constituted an amendment by the Commission of its 
aforesaid Rule 7(d) whereby said rule was extended to 
inclade plaintiff’s newly developed fiber within said rule. 
In making such amendment of its rule, the Commission 
wholly failed to comply with any of the provisions of the 
Administrative Procedure Act applicable to rule-making 
as rule-making is defined in said Act. 


22. The purpose and intent of the Act is to require that 
the fiber content be accurately identified in order that con- 
sumers may be informed as to the properties and per- 
formance characteristics. The Commission, in making its 
determination that plaintiff’s newly developed fiber must 
be identified as ‘‘rayon”’ solely on the basis of fiber-forming 
substances and completely disregarding radical differences 
in properties and performance characteristics, violated the 
purpose and intent of the Act. 


23. Upon information and belief, the Commission’s 
determination to extend the name ‘“‘rayon’’ to plaintiff’s 
new polynosic fiber was made solely upon the basis of 
plaintiff’s application annexed as Exhibit B. The Com- 
mission has not disclosed to plaintiff any investigation or 
other steps it took to obtain relevant information. Accord- 
ingly there is no reliable, probative and substantial evi- 
dence in the record to support the Commission’s action in 
determining that the old name ‘‘rayon’’ shall be extended 
to include plaintiff’s new polynosic fiber. 


24. The Commission, although purporting to act upon 
the basis of the statements contained in plaintiff’s afore- 
said application, by its statement denying the application 
demonstrated that it misread, misunderstood and ignored 
many of the pertinent statements contained in said appli- 
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cation. One example is the Commission’s statement in 
its notice denying -plaintiff’s application that “the appli- 
cation farther states that the chain length of the molecules 
of the subject fiber is approximately twice the average 
chain length of rayon molecules.’? Conceding that the chain 
length difference referred to may exist, the Commission 
goes on to state “that similarly substantial variations in 
molecular chain lengths prevail among various rayons now 
commercially produced.’? The actual statement in plain- 
tiff’s application is that a fiber meeting all the requirements 
of plaintiff’s newly developed fiber cannot be manufac- 
tured by any known means if the average chain length of 
the cellulose molecules forming the fiber is less than that 
described for plaintiff’s new fiber. The Commission does 
not deal with this statement as to the significantly different 
chemical structure and composition of plaintiff’s new fiber 
although upon information and belief the Commission has 


no evidence, data or information of any kind which con- 
tradicts or impeaches said statement in any particular. 


25. In adopting the Rules and Regulations under the 
Textile Fiber Products Identification Act, the Commission 
did not make any finding that such Rules and Regulations 
were necessary and proper for administration and enforce- 
ment of the Act as provided in Section 7 (¢) of the Act. 
Similarly, in making the determination to amend Rule 7(d) 
and extend the generic name “rayon’’ to plaintiff’s new 
polynosic fiber, the Commission did not make any finding 
that such determination was necessary and proper for 
administration and enforcement of the Act. In fact the 
Commission did not at any time make any findings in con- 
nection with the Rules and Regulations establishing generic 
names or in connection with the determination to extend 
the name ‘‘rayon’? to plaintiff’s new polynosic fiber. 
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26. The action of the Commission in adopting the Rules 
and Regulations under the Act and in denying plaintiff’s 
application and supplemental application violated the Fifth 
Amendment of the United States Constitution and other 
pertinent laws in that it was arbitrary, capricious and an 
abuse of and failure to exercise discretion and otherwise 
not in accordance with law; was in excess and abuse of 
statutory jurisdiction, authority and limitations and short 
of statutory right; was not supported by substantial evi- 
dence or any evidence; and was unwarranted by the facts. 
Among other things, such action 


(a) denied without justification plaintiff’s applica- 
tion for promulgation of a rule establishing and defin- 
ing a generic name for its new polynosic fiber separate 
and distinct from the generic name ‘‘rayon’’, despite 
substantial chemical, physical and textile differences 
between the new fiber and fibers heretofore known 
as “‘rayon’?; 


(b) required without justification the identification 
as ‘‘rayon”’ of a wide variety of fibers not theretofore 
known or identified as ‘‘rayon’’, including not only 
plaintiff’s polynosie fiber, for example, but also fibers 
unsuitable for any textile use (including some which 
dissolve in water); 


(ec) included within the single generic name 
“‘rayon’’, contrary to the purposes of the Act, fibers 
of widely differing chemical, physical and textile char- 
acteristics and properties to the extent that the purpose 
of the Act to protect purchasers and consumers from 
misbranding and false advertising and to enable con- 
sumers to distinguish between fibers of different prop- 
erties is subverted; and 


(d) defined the generic name ‘‘rayon”’ in terms of 
standards and criteria which are without any justifica- 
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tion and which are prejudicially inconsistent with the 
standards and criteria used to define generic names 
for certain other fibers. 


27. The Commission, contrary to the provisions of the 
Administrative Procedure Act, 5 U. S. C. §1003, failed to 
include a concise general statement or any statement of the 
basis and purpose of the Rules and Regulations annexed 
to this complaint as Exhibit A, either at the time they were 
published on June 2, 1959, or at the time the Commission 
extended Rule 7(d) to cover plaintiff’s new fiber, or at any 
other time. 


28. Plaintiff has laid out substantial sums of money 
and undertaken large commitments in the acquisition of 
its rights to the new polynosic fiber and the installation 
of manufacturing facilities for the production of this fiber. 
In August, 1959, shortly after acquiring its rights, plaintiff 
made public announcement to the textile industry and 
launched a promotional campaign for the new fiber. The 
costs already incurred and which are being incurred in 
these steps will amount to several million dollars. 


29. There is a strong prejudice in the textile industry 
and a strong consumer prejudice against the name “‘rayon’?. 
If fabrics and products containing plaintiff’s new polynosic 
fiber are identified as “‘rayon’’, the plaintiff will be forced 
to sell this fiber at prices substantially lower than it will 
realize if the name “‘polynosic”’ is used. On the basis of 
expected sales, the plaintiff’s losses will amount to large 
sums of money. 


30. Textile fiber products reach the ultimate purchaser 
in the form of shirts and other articles and meanwhile there 
are a number of steps involved in the production, conversion 
and marketing of these fiber products. There are fiber 


14 


Complaint for Declaratory Judgment and 
Injunctive Relef. 


manufacturers, yarn manufacturers, weavers, knitters, con- 
verters, cutters, garment manufacturers and wholesale and 
retail merchandisers. The Act and the Rules and Regula- 
tions apply: broadly to the manufacture, sale, advertising 
and transportation of textile fiber products and thus apply 
to and affect all companies who may engage in the manu- 
facture, marketing and handling of any products which 
contain the plaintiff’s polynosic fiber. Unless the Court 
grants injunctive relief, most or all of these companies will 
conform to the Commission’s determination and will label 
as ‘“‘rayon’’ the fabrics and products containing plaintiff’s 
new polynosic fiber, in order to avoid legal consequences, 
including possible criminal charges under Section 11 of 
the Act. 


31. The Rules and Regulations are to go into effect 
March 3. Injunctive relief prior to that date is necessary 


to preserve plaintiff’s rights pending the conclusion of this 
review of the Commission’s action. Unless the Court 
enjoins and postpones the effectiveness of the aforesaid 
action of the Commission, plaintiff will suffer great and 
irreparable injury. Once plaintiff’s new fiber has been 
labelled with the name ‘‘rayon”’ it will not be possible to 
completely disassociate it from such identification. 


32. Unless said Rule 7(d) as extended by the Commis- 
sion’s determination to include plaintiff’s new polynosic 
fiber is finally adjudged to be unlawful and void and is 
vacated, set aside and annulled by order of this Court, plain- 
tiff will suffer great and irreparable injury. Plaintiff has 
exhausted its administrative remedies and has no other 
adequate remedy to secure to itself the rights provided by 
the Constitution of the United States and the statutes 
hereinabove referred to. 
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33. A controversy exists within the meaning of the 
Federal Declaratory Judgments Act between plaintiff and 
defendants as to the validity of the Cotmmission’s Rule 7(d) 
and the determination of the Commission extending Rule 
7(d) to the plaintiff’s new polynosic fiber. 

34. The ‘‘notice”’ annexed hereto as Exhibit D whereby 
the Commission denied plaintiff’s application is a final 
agency action for which review is provided in Section 10 of 
the Administrative Procedure Act. 


Waueszerorzg, plaintiff prays: 


(1) That a preliminary injunction be entered herein 
restraining, enjoining and postponing, until farther order 
of the Court, the effectiveness, operation and execution of 
the action of the Commission on February 8, 1960 denying 
plaintiff’s application, and Rule 7(d) of the Bules and 


Regulations under the Textile Fiber Products Identification 
Act, to the extent that said Rule 7(d) relates to plaintiff’s 
polynosic fiber, and any further action or proceeding by 
defendants with respect to a generic name for said fiber; and 


(2) That, after final hearing, the Court order, adjudge 
and decree that the action of the Commission in denying 
plaintiff’s aforesaid application and in determining that the 
generic name ‘‘rayon’’ shall be extended to plaintiff’s new 
polynosic fiber, is in violation of the legal rights of plaintiff 
and is wholly void and that the same be perpetually 
vacated, set aside and annulled; and 


(3) That plaintiff have such other, further and different 
relief as the Court may deem just and proper. 


[Signed by attorneys for plaintiff.] 
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Bules and Regulations Under the Textile Fiber 
Products Identification Act. 


SUBCHAPTER C—REGULATIONS UNDER SPECIFIC 
ACTS OF CONGRESS 


PART 303—RULES AND REGULATIONS UNDER 
THE TEXTILE FIBER PRODUCTS 
IDENTIFICATION ACT* 


On February 5, 1959, a notice of proposed rule-making 
was issued by the Commission and published in the FzpeRaL 
Recrsree on February 10, 1959. Such notice stated that the 
Commission would on March 10, 1959, at 10:00 a.m., e.s.t., 
hold a public hearing on proposed rules and regulations 
under the Textile Fiber Products Identification Act. A 
draft of the proposed rules and regulations was made a 
part of the notice, together with other specified matters 
for consideration on the question of whether additional 
rules should be promulgated. 

1 The Federal Trade Commission today announced its policy with 


to section 15 eS Aree Textile Fiber Products Identification Act, 


regard 

which states in pape ‘The Commission shall provide for the excep- 

ee of others: fiber ‘product a oy prior to the effective date of 
” The announcement reads 


by 
Poiana toe maemo tx Gok 
See eee same basic form prior to 


8, 1960, and that he is entitled to the exception claimed.” 
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Pursuant to such notice public hearing was held on 
March 10, 1959 and continued through March 12, 1959, and 
interested persons were afforded the opportunity of partici- 
pating in the rule-making procedure by submitting orally 
or in writing on the date of the hearing, or in writing prior 
to the close of business on March 17, 1959, their views, 
arguments, or other pertinent data with respect thereto. 
Those wishing to submit in writing further views, argu- 
ment or data in response to that submitted on or before 
the date of hearing, were afforded the opportunity of doing 
so within ten days after such hearing was closed. All views, 
arguments, and data presented pursuant to the hearing 
have been made a part of the record. 

After due consideration of the proposed rules and regu- 
lations, suggested amendments, revisions, deletions, and 
additions thereto, together with all views, arguments, and 
other data submitted, the following rules and regulations 
under the Textile Fiber Products Identification Act are 


hereby promulgated and made effective as of March 3, 1960. 


Terms defined. 

General requirements. 

Fibers present in amounts of 5 percent or less. 

English language requirement. 

Abbreviations, ditto marks, and asterisks prohibited. 

Generic names of fibers to be used. 

Generic names and definitions for manufactured fibers. 

Procedure for establishing generic names for manufac- 
tured fibers. 

Use of fur-bearing animal names and symbols prohibited. 

Fiber content of elastic yarn or material. 

Floor coverings containing backings, fillings, and paddings, 
immings of household textile articles. 

Sale of remnants and products made of remnants. 

Products containing unknown fibers. 

Label and method of affixing. : 

Arrangement and disclosure of information on labels. 

Use of fiber trademarks and generic names on labels. 

Labels naming fibers not present. 

Name or other identification required to appear on labels. 

Registered identification numbers. 
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Marking of samples, swatches, or specimens and products 
sold therefrom. 
ees containing linings, interlinings, fillings, and pad- 


Tee ie fiber products containing superimposed or added 
fibers. 


Pile fabrics and products composed thereof. 

Sectional disclosure of content. 

Ornamentation. 

Use of the term ‘‘ All’? or “100 percent.”’ 

Products contained in packages. 

Labeling of pairs or products containing two or more 
units. 

Textile fiber products in form for consumer. 

Invoice in lieu of label 

Products containing reused stuffing. 

Country where imported textile fiber products are proc- 
essed or manufactured. 

Change in form of imported textile fiber products. 

Use of terms ‘‘virgin”’ or “‘new.’ 

Form of separate guaranty. 

Form of continuing guaranty from seller to buyer. 

Continuing guaranty filed with Federal Trade Commis- 
sion. 

Maintenance of records. 

Use of terms in written advertisements which imply pres- 
ence of 2 fiber. 

Use of fiber trademarks and generic names in advertising. 

Arrangement of information in advertising textile fiber 
products. 

Fiber content tolerances. 

Products not intended for uses subject to the act. 

Exclusions from the act. 


Autnoriry: §§ 303.1 to 303.45 issued under sec. 7, 72 Stat. 
1717; 15 U.S. C. 70e. 


§ 303.1 Tzems Dernvep. 
As used in this part, unless the context otherwise spe- 
cifically requires: 


(2) The term ‘‘Act’’ means the ‘‘Textile Fiber Prod- 
ucts Identification Act’? (approved September 2, 1958, 85th 
Congress, 2d Sess. ; 15 U.S.C. 70, 72 Stat. 1717). 
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(b) The terms ‘‘rule,”’ “rules,” ‘‘regulations,”? and 
“rales and regulations”? mean the rules and regulations 
prescribed by the Commission pursuant to section 7(c) of 
the Act. 


(c) The definition of terms contained in section 2 of 
the Act shall be applicable also to such terms when used 
in rules promulgated under the Act. 


(d) The term ‘United States’? means the several 
States, the District of Columbia, and the Territories and 
possessions of the United States. 


(e) The terms ‘‘required information”? and ‘‘informa- 
tion required’? mean such information as is required to 
be disclosed on labels or invoices and in advertising under 
the Act and regulations. 


(f) The terms ‘‘label,” <‘‘labels,”? ‘labeled,?? and 
‘labeling’? mean the stamp, tag, label, or other means of 


identification, or authorized substitute therefor, required 
to be on or affixed to textile fiber products by the Act and 
regulations and on which the information required is to 
appear. 


(g) The terms ‘‘marketing or handling” and ‘‘marketed 
or handled,’? when applied to textile fiber products, mean 
any one or all of the transactions set forth in section 3 of 
the Act. 


(h) The terms ‘‘invoice”’ and ‘‘invoice or other paper”’ 
mean a written account, order, memorandum, list, or cata- 
logue, which is issued to a purchaser, consignee, bailee, 
correspondent, agent, or any other person, in connection 
with the marketing or handling of any textile fiber prod- 
uct transported or delivered to such person. 

(i) The term ‘‘outer coverings of furniture, mattresses, 


and box springs’? means those coverings as are perma- 
nently incorporated in such articles. 
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(j) The term ‘‘wearing apparel’? means any costume or 
article of clothing or covering for any part of the body worn 
or intended to be worn by individuals. 


(k) The term ‘‘beddings’’ means sheets, covers, blan- 
kets, comforters, pillows, pillowcases, quilts, bedspreads, 
pads, and all other textile fiber products used or intended 
to be used on or about a bed or other place for reclining or 
sleeping but shall not include furniture, mattresses or box 
springs. 

(1) The term ‘‘headwear’’ means any textile fiber prod- 
uct worn exclusively on or about the head or face by indi- 
viduals. 


(m) The term ‘‘backings,’’ when applied to floor cover- 
ings, means that part of a floor covering to which the pile, 
face, or outer surface is woven, tufted, hooked, knitted, or 
otherwise attached, and which provides the structural base 
of the floor covering. The term ‘‘backing”’ shall also in- 
clude fabrics attached to the structural base of the floor 
covering in such a way as to form a part of such structural 
base, but shall not include the pile, face, or outer surface of 
the floor covering or any part thereof. 


(n) The term ‘‘elastic material’? means a fabric com- 
posed of yarn consisting of an elastomer or a covered 
elastomer. 


(o) The term ‘‘coated fabric’? means any fabric which 
is coated, filled, impregnated, or laminated with a con- 
tinnous-film-forming polymeric composition in such a man- 
ner that the weight added to the base fabric is at least 35 
percent of the weight of the fabric before coating, filling, 
impregnation, or lamination. ; 


(p) The term ‘“‘upholstered product?’ means articles of 
farniture containing stuffing and shall include mattresses 
and box springs. 
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(q) The term ‘‘ornamentation’? means any fibers or 
yarns imparting a visibly discernible pattern or design to 
& yarn or fabric. 


(r) The term ‘‘fiber trademark’? means a word or 
words used by a person to identify a particular fiber pro- 
duced or sold by him and to distinguish it from fibers of 
the same generic class produced or sold by others. Such 
term shail not inelude any trade mark, product mark, house 
mark, trade name or other name which does not identify a 
particular fiber. 


(s) The term ‘‘wool’? means the fiber from the fleece 
of the sheep or lamb or hair of the Angora or Cashmere 
goat (and may include the so-called specialty fibers from 
the hair of the camel, alpaca, ama, and vicuna) which 
has never been reclaimed from any woven or felted wool 
product. 


(t) The term ‘‘reprocessed wool’? means the resulting 


fiber when wool has been woven or felted into a wool product 
which, without ever having been utilized in any way by the 
ultimate consumer, subsequently has been made into a 
fibrous state. 


(u) The term ‘“‘reused wool?’ means the resulting fiber 
when wool or reprocessed wool has been spun, woven, 
knitted or felted into a wool product which, after having 
been used in any way by the ultimate consumer, subse- 
quently has been made into a fibrous state. 


§ 303.2 Genznat Requmements. 


(a) Each textile fiber product, except those exempted 
or excluded under section 12 of the Act, shall be labeled or 
invoiced in conformity with the requirements of the Act 
and regulations. 


(b) Any advertising of textile fiber products subject 
to the Act shall be in conformity with the requirements of 
the Act and regulations. 
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(c) The requirements of the Act and regulations shall 
not be applicable to products required to be labeled under 
the Wool Products Labeling Act of 1939 (Public Law 76- 
850, 15 U.S. C. 68, 54 Stat. 1128). 


(d) Any person marketing or handling textile fiber 
products who shall cause or direct a processor or finisher 
to label, invoice, or otherwise identify any textile fiber 
product with required information shall be responsible 
under the Act and regulations for any failure of compliance 
with the Act and regulations by reason of any statement 
or omission in such label, invoice, or other means of identifi- 
cation utilized in accordance with his direction: Provided, 
That nothing herein shall relieve the processor or finisher 
of any duty or liability to which he may be subject under 
the Act and regulations. 


§ 303.3 Freers Present ov Amounts or 5 Percent or Less. 
(a) In disclosing the constituent fibers in required infor- 


mation, no fiber present in the amount of five percentam 
or less of the total fiber weight shall be designated by 
its generic name or fiber tradmark, but shall be designated 
as ‘‘other fiber’’. 


(b) Where more than one of such fibers are present in 
a product, they shall be designated in the aggregate as 
*‘other fibers’’. 


§ 303.4 Exerise Lancvace Requmemenr. 


All required information shall be set out in the English 
language. If the required information appears in a lan- 
guage other than English, it also shall appear in the English 
language. The provisions of this section shall not apply 
to advertisements in foreign language newspapers or peri- 
odicals, but such advertising shall in all other respects 
comply with the Act and regulations. 
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§ 303.5 Aspreviations, Drrro Marks, anp Asrerisks 
Proxrsrrep. 


(a) In disclosing required information, words or terms 
shall not be designated by ditto marks or appear in foot- 
notes referred to by asterisks or other symbols in required 
information, and shall not be abbreviated except as per- 
mitted in $ 303.33(d). 


(b) Where the generic name of a textile fiber is required 
to appear in immediate conjunction with a fiber trademark 
in advertising, labeling, or invoicing, a disclosure of the 
generic name by means of a footnote, to which reference 
is made by use of an asterisk or other symbol placed next 
to the fiber trademark, shall not be sufficient in itself to 
constitute compliance with the Act and regulations. 


§ 303.6 Gznzeic Names or Finers ro sz Use. 


(a) Except where another name is permitted under the 
Act and regulations, the respective generic names of all 
fibers present in the amount of more than five percentum 
of the total fiber weight of the textile fiber product shall 
be used when naming fibers in the required information; 
as for example: ‘‘cotton,”? ‘“‘rayon,’’ ‘‘silk,”? linen,” 
‘*<nylon,”’ etc. 


(b) Where a textile fiber product contains the hair or 
fiber of a fur-bearing animal present in the amount of 
more than five percent of the total fiber weight of the prod- 
uct, the name of the animal producing such fiber may be 
used in setting forth the required information, provided 
the name of such animal is used in conjunction with the 
words ‘‘fiber,”’ ‘‘hair,”’ or ‘‘blend;’’ as for example: 


80% Rabbit Hair 
20% Nylon 


or 
80% Silk 
20% Mink Fiber 


4. 
Exhibit A, Annezed to Complaint. 


(c) The term ‘‘fur fiber’? may be used to describe the 
hair or far fiber or mixtures thereof of any animal or 
animals other than the sheep, lamb, Angora goat, Cash- 
mere goat, camel, alpaca, lama or vicuna where such hair 
or fur fiber or mixture is present in the amount of more 
than five percent of the total fiber weight of the textile 
fiber product and no direct or indirect representations are 
made as to the animal or animals from which the fiber so 
designated was obtained; as for example: 


60% Cotton 
40% Fur Fiber 
or 
50% Nylon 
30% Mink Hair 
20% Fur Fiber 


(a) Where textile fiber products subject to the Act 
contain (1) wool, (2) reprocessed wool, or (3) reused wool 


in amounts of more than five percent of the total fiber 
weight, such fibers shall be designated and disclosed as 
wool, reprocessed wool, or reused wool as the case may be. 


§ 303.7 Genxzic Names anp Derririons For 
Maworacrorep Fess. 


Pursuant to the provisions of section 7(c) of the Act, 
the following generic names for manufactured fibers, 
together with their respective definitions, are hereby estab- 
lished : 


(a) Acrylic. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer 
composed of at least 85 percent by weight of acrylonitrile 
units (-CH2-CH-). 


CN 
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(b) Modacrylic. A manufactured fiber in which the 
fiber-forming substance is any long chain synthetic polymer 
composed of less than 85 percent but at least 35 percent by 
weight of acrylonitrile units (-CH=-CH-). 

| 
CN 


(c) Polyester. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 85 percent by weight of an ester of a 
dihydric alcohol and terephthalic acid (,HOOC-C.Hi- 
COOH). 


(d) Rayon. A manufactured fiber composed of regen- 
erated cellulose, as well as manufactured fibers composed 
of regenerated cellulose in which substituents have replaced 
not more than 15 percent of the hydrogens of the hydroxyl 
groups. : 

(e) Acetate. A manufactured fiber in which the fiber- 


forming substance is cellulose acetate. Where not less than 
92 percent of the hydroxyl groups are acetylated, the term 
triacetate may be used as a generic description of the fiber. 


(f) Saran. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 80 percent by weight of vinylidene 
chloride units (-CH2-CCl.-). 

(g) Aglon. A manufactured fiber in which the fiber- 
forming substance is composed of any regenerated natu- 
rally occurring proteins. 

(h) Nytri. A manufactured fiber containing at least 85 
percent of a long chain polymer of vinylidene dinitrile 
(-CHz-C(CN)z-) where the vinylidene dinitrile content is 
no less than every other unit in the polymer chain. 
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(i) Nylon. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polyamide 
having recurring amide groups (-C-NH-) as an integral 

II 


vu 
part of the polymer chain. 


(j) Rubber. A manufactured fiber in which the fiber- 
forming substance is comprised of natural or synthetic rub- 
ber. 


(k) Spandex. A manufactured fiber in which the fiber- 
forming substance is a long chain synthetic polymer com- 
prised of at least 85 percent of a segmented polyurethane. 


(1) Vinyl. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer com- 
posed of at least 50 percent by weight of vinyl alcohol units 
(-CH2?CHOH-), and in which the total of the vinyl alcohol 
units and any one or more of the various acetal units is at 
least 85 per cent by weight of the fiber. 


(m) Olefin. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer 
composed of at least 85 percent by weight of ethylene, 
propylene, or other olefin units. 


(n) Vinyon. A manufactured fiber in which the fiber- 
forming substance is any long chain synthetic polymer 
composed of at least 85 percent by weight of vinyl chloride 
units (-CH2-CHCI-). 


(0) Metallic. A mannfactured fiber composed of metal, 
plastic-coated metal, metal-coated plastic, or a core com- 
pletely covered by metal. 


(p) Glass. A manufactured fiber in which the fiber- 
forming substance is glass. 
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§ 303.8 Procepure ror Estasiisuixe Genznic Names FoR 
Manvracrurep Frezss. 


(a) Prior to the marketing or handling of a manufac- 
tured fiber for which no generic name has been established 
by the Commission, the manufacturer or producer thereof 
shall file a written application with the Commission, 
requesting the establishment of a generic name for such 
fibers, stating therein: 


(1) The reasons why the applicant’s fiber should not 
be identified by one of the generic names established by 
the Commission in § 303.7; 


(2) The chemical composition of the fiber, including 
the fiber-forming substances and respective percentages 
thereof, together with samples of the fiber; 


(3) Suggested names for consideration as generic, 
together with a proposed definition for the fiber ; 


(4) Any other information deemed by the applicant to 
be pertinent to the application, including technical data 
in the form of test methods; 


(5) The earliest date on which the application proposes 
to market or handle the fiber in commerce for other than 
developmental or testing purposes. 


(b) Upon receipt of the application, the Commission 
will, within sixty (60) days, either deny the application or 
assign to the fiber a numerical or alphabetical symbol for 
temporary use during further consideration of such appli- 
cation. 


(c) After taking the necessary procedure in considera- 
tion of the application, the Commission in due course shall 
establish a generic name or advise the applicant of its 
refusal to grant the application and designate the proper 
existing generic name for the fiber. 
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§ 303.9 Use or Fun-Bearrmse Annwat Names anp SyMBoLs 
Proxisrrep. 


(a) The advertising or the labeling of a textile fiber 
product shall not contain any names, words, depictions, 
descriptive matter, or other symbols which connote or sig- 
nify a fur-bearing animal, unless such product or the part 
thereof in connection with which the names, words, depic- 
tions, descriptive matter, or other symbols are used is a 
fur product within the meaning of the Fur Products Label- 
ing Act. 

(b) Subject to the provisions of paragraph (a) of this 
section and § 303.6, a textile fiber product shall not be 
described or referred to in any manner in an advertisement 
or label with: 


(1) The name or part of the name of a fur-bearing 
animal, whether as a single word or a combination word, or 
any coined word which is phonetically similar to a fur- 


bearing animal name, or which is only a slight variation in 
spelling of a fur-bearing animal name or part of the name. 
As for example, such terms as ‘‘Ermine,”? ‘‘Mink,’? ‘‘Per- 
sian,”’ ‘‘Broadtail,”” ‘‘Beaverton,”? ‘‘Marmink,’’ ‘‘Sable- 
lon,’’ ‘‘Lam,”’ ‘‘Pershian,’’ ‘‘Minx,”’ or similar terms shall 
not be used. 


(2) Any word or name symbolic of a fur-bearing ani- 
mal by reason of conventional usage or by reason of its 
close relationship with fur-bearing animals. As for exam- 
ple, such terms as ‘‘guardhair,”’ “‘underfar,’’ and ‘‘muta- 
tion,’’ or similar terms, shall not be used. 


(c) Nothing contained herein shall prevent the nonde- 
ceptive use of animal names or symbols in referring to a 
textile fiber product where the fur of such animal is not 
commonly or commercially used in fur products, as that 
term is defined in the Fur Products Labeling Act; as for 
example: ‘‘kitten soft,’’ ““Bear Brand,’’ ete. 
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§303.10 Fimzz Convent or Exastic Yarw or Marermt. 


(a) Where a textile fiber product is made wholly of elas- 
tic yarn or material, with minor parts of rigid material 
for structural purposes, it shall be identified as to the 
percentage of the elastomer, together with the percentage 
of all textile coverings of the elastomer and all other yarns 
or materials used therein. 


(b) Where a textile fiber product is made in part of 
elastic material and in part of other fabric, the fiber con- 
tent of such fabric shall be set forth sectionally by per- 
centages as in the case of other fabrics. In such cases the 
elastic material may be disclosed by describing the material 
as elastic followed by a listing in order of predominance 
by weight of the fibers used in such elastic, including the 
elastomer, where such fibers are present by five percentam 
or more. An example of labeling under this paragraph is: 


Front and back rigid sections: 
50% Acetate, 
50% Cotton. 


Elastic: Rayon, cotton, nylon, rubber. 


§ 303.11 Foor Coverrses Contansine Bacxrxes, Finures, 
AND Papprncs. 


In disclosing the required fiber content information as 
to floor coverings containing exempted backings, fillings, or 
paddings, the disclosure shall be made in such manner as 
to indicate that it relates only to the face, pile, or outer 
surface of the floor covering and not to the backing, filling, 
or padding. Examples of the form of marking these types 
of floor coverings as to fiber content are as follows: 


100% Cotton Pile 


Face—60% Rayon, 40% Cotton 
Outer Surface—100% Wool 
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§ 303.12 Troms or Hovsenorp Texrmz Arricrzs. 


(a) Trimmings incorporated in articles of wearing 
apparel and other household textile articles may, among 
other forms of trim, include (1) rick-rack, tape, belting, 
binding, braid, labels (either required or non-required), 
collars, cuffs, wrist bands, leg bands, waist bands, gussets, 
gores, welts, and findings, including superimposed garters 
in hoisery, and elastic materials and threads inserted in or 
added to the basic product or garment in minor proportion 
for holding, reinforcing or similar structural purposes; 
(2) decorative trim, whether applied by embroidery, over- 
lay, applique, or attachment; and (3) decorative patterns or 
designs which are an integral part of the fabric out of which 
the household textile article is made: Provided, That such 
decorative trim or decorative pattern or design, as speci- 
fied in subparagraphs (2) and (3) of this paragraph, does 
not exceed 15 percent of the surface area of the household 
textile article. 

If no representation is made as to the fiber content of 
the decorative trim or decoration as provided for in sub- 
paragraphs (2) and (3) of this paragraph, the fiber content 
designation of the basic fabric shall be followed by the 
statement ‘‘exclusive of decoration.”? 


(b) The term ‘‘findings’? may also include elastic 
material which constitutes a part of the basic fabric or 
material out of which the household textile article is made, 
where such elastic material does not exceed 20 percent of 
the surface area of the household textile article: Provided, 
That the required information as to fiber content of products 
subject to this subsection is followed by the statement 
‘exclusive of elastic.’? 


§ 303.13 Sazz or Remwanrs anp Propucrs Mave oF 
Remwyants. 


(a) In disclosing the required fiber content information 
as to remnants of fabric which are for practical purposes 
of unknown or undeterminable fiber content: 
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(1) The fiber content disclosure of such remnants of 
fabrics may be designated in the required information as 
‘remnants of undetermined fiber content.’? 


(2) Where such remnants of fabrics are displayed for 
sale at retail, a conspicuous sign may, in lien of individual 
labeling, be used in immediate conjunction with such dis- 
play, stating with respect to required fiber content dis- 
closure that the goods are ‘‘remnants of undetermined fiber 
content.’ 


(3) Where textile fiber products are made of such rem- 
nants, the required fiber content information of the products 
may be disclosed as ‘‘made of remnants of undetermined 
fiber content.”’ 


If any representations as to fiber content are made with 
respect to such remnants, the provisions of this paragraph 
shall not apply. 


(b) Where remnants of fabrics are marketed or handled 
in bales, bundles, or packages and are all of the same fiber 
content or are designated in the manner permitted by para- 
graph (a) of this section, the individual remnants need not 
be labeled if the bales, bundles, or packages containing such 
remnants are labeled with the required information includ- 
ing fiber content percentages or the designation permitted 
by paragraph (a) of this section. 


(c) Where remnants of fabrics of the same fiber content 
are displayed for sale at retail, a conspicuous sign may, in 
lieu of individual labeling, be used in immediate conjunction 
with such display, stating the fiber content information 
with respect to such remnants; as for example: ‘‘remnants, 
100 percent cotton,’’ ‘‘remnants, 50 percent rayon, 50 per- 
cent acetate,’’ etc. 


§ 303.14 Propucrs Contarsina Unxxown Fess. 


(a) Where a textile fiber product is made from miscel- 
laneous scraps, rags, odd lots, textile by-products, or waste 
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materials of unknown, and for practical purposes, undeter- 
minable fiber content, the required fiber content disclosure 
may, when truthfully applicable, indicate that such product 
is composed of miscellaneous scraps, rags, odd lots, textile 
by-products, or waste materials, as the case may be, of 
unknown or undeterminable fiber content; as for example: 
Made of miscellaneous scraps of 
undetermined fiber content 
Made of miscellaneous rags of 
undetermined fiber content 


Made of miscellaneous odd lots of 
undetermined fiber content 


Made of miscellaneous textile by-products 
of undetermined fiber content 
Made of miscellaneous waste materials 
of undetermined fiber content 


No representation as to fiber content shall be made as to any 
textile fiber product designated as being composed of 
undetermined fibers. If any representation as to fiber 
content is made with reference to such products, a full fiber 
content disclosure shall be required. 


(b) Nothing contained in this section shall excuse a full 
disclosure as to fiber content if the same is known or prac- 
tically ascertainable. 


§ 303.15 Lase, anp MerHop or AFFIXING. 


The label required to be on or affixed to the textile fiber 
product shall be such as is appropriate to the nature and 
type of product. Such label shall be conspicuously affixed 
to the product or, where permitted, its package or container 
in a secure manner and shall be of such durability as to 
remain on and attached thereto throughout the sale, resale, 
distribution and handling of the product, and, except where 
otherwise provided, shall remain on or be firmly affixed to 
the product or, where permitted, its package or container 
when sold and delivered to the ultimate consumer. 
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$303.16 Angancement axp Discrosure or INFORMATION 
on Lasets. 


(a) The information with respect to textile fiber prod- 
uets required to be shown and displayed upon the label shall 
be that which is required by the Act and regulations, includ- 
ing the following: 


(1) The generic names and percentages by weight of the 
constituent fibers present in the textile fiber product, exclu- 
sive of permissive ornamentation, in amounts of more than 
five percentum in order of predominance by weight with any 
percentage of fiber or fibers required to be designated as 
“‘other fiber”? or ‘‘other fibers”? appearing last. 


(2) The name, provided for in § 303.19, or registered 
identification number issued by the Commission, of the 
manufacturer or of one or more persons marketing or 
handling the textile fiber product. 


(3) If such textile fiber product is an imported product, 
the name of the country where such product was processed 
or manufactured. 


(b) All parts of the required information shall be con- 
spicuously and separately set out on the same side of the 
label in such a manner as to be clearly legible and readily 
accessible to the prospective purchaser, and all parts of the 
fiber content information shall appear in type or lettering 
of equal size and conspicuousness: Provided, however, That 
the required name or registered identification number may 
appear on the reverse side of the label if it is conspicuous 
and accessible: And provided further, That the required 
name may be conspicuously set out on a separate label which 
is prominently and conspicuously displayed in close prox- 
imity to the label containing the other required information. 
Where only one end of a cloth label is sewn to the product 
in such a manner that both sides of the label are readily 
accessible to the prospective purchaser, the required fiber 
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content information may appear on the reverse side of the 
label if the front side of such label clearly and conspicuously 
shows the wording ‘‘Fiber Content on Reverse Side.’? On 
products as to which sectional disclosure is used, an addi- 
tional non-deceptive label may be used showing the com- 
plete fiber content information as to a particular section 
or area of the product. 


(¢) Subject to the provisions of § 303.17, if non-required 
information or representations are placed on the label or 
elsewhere on the product, such non-required information 
or representation shall be set forth separate and apart from 
the required information and shall not interfere with, mini- 
mize, detract from, or conflict with such required informa- 
tion, nor shall such non-required information in any way 
be false or deceptive as to fiber content. 


(d) Non-deceptive terms which are properly and trath- 
fully descriptive of a fiber may be used in conjunction with 
the generic name of such fiber; as for example: ‘100 per- 
cent cross-linked rayon,’’ ‘£100 percent solution dyed ace- 
tate,?’ ‘100 percent combed cotton,”’ ‘‘100 percent nylon 
66,”? ete. 


§ 303.17 Use or Frser Trapemarks anp Gznenic Names 
on LasELs. 


(a) A non-deceptive fiber trademark may be used on a 
label in conjanction with the generic name of the fiber to 
which it relates. Where such a trademark is placed on a 
a label in conjunction with the required information, the 
generic name of the fiber must appear in immediate con- 
junction therewith, and such trademark and generic name 
must appear in type or lettering of equal size and conspic- 
mousness. 

(b) Where a generic name or a fiber trademark is used 


on any label, whether required or non-required, a full and 
complete fiber content disclosure shall be made in accord- 
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ance with the Act and regulations the first time the generic 
name or fiber trademark appears on the label. 


(c) Ifa fiber trademark is not used in the required infor- 
mation, but is used elsewhere on the label as non-required 
information, the generic name of the fiber shall accompany 
the fiber trademark in legible and conspicuous type or let- 
tering the first time the trademark is used. 


(d) No fiber trademark or generic name shall be used in 
non-required information on a label in such a manner as to 
be false, deceptive, or misleading as to fiber content, or to 
indicate directly or indirectly that a textile fiber product 
is composed wholly or in part of a particular fiber, when 
such is not the case. 


§ 303.18 Lasers Nasore Freers Nor Present. 


Words, symbols, or depictions which constitute or imply 
the name or designation of a fiber which is not present in 
the product shall not appear on labels. 


§ 303.19 Name on Orne Inentiication REQUIRED To 
Appear on Lasers. 


(a) The name required by the Act to be used on labels 
shall be the name under which the person is doing business. 
Where a person has a word trademark, used as a house 
mark, registered in the United States Patent Office, such 
word trademark may be used on labels in lien of the name 
otherwise required: Provided, The owner of such word 
trademark furnishes the Commission a copy of the regis- 
tration prior to its use. No trademark, trade names, or 
other names except those provided for above shall be used 
for required identification purposes. 

(b) Registered identification numbers, as provided for 
in § 303.20, may be used for identification purposes in lieu 
of the required name. 
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§ 303.20 Reotsrerep Ipentirication NumsBens. 


(a) Registered numbers for use as the required iden- 
tification in lieu of the name on textile fiber product labels, 
as provided in section 4(b)(3) of the Act, will be issued 
by the Commission to qualified persons residing in the 
United States upon receipt of an application duly executed 
in the form set out in paragraph (d) of this section. 


(b)(1) Registered identification numbers shall be used 
only by the person or concern to whom they are issued, and 
such numbers are not transferable or assignable. 


(2) Registered identification numbers shall be subject 
to cancellation whenever any such number was procured or 
has been used improperly or contrary to the requirements 
of the Acts administered by the Federal Trade Commission, 
and regulations promulgated thereunder, or when other- 
wise deemed necessary in the public interest. 


(c) Registered identification numbers assigned under 
this section may be used on labels required in labeling prod- 
ucts subject to the provisions of the Wool Products Label- 
ing Act and Fur Products Labeling Act, and numbers pre- 
viously assigned by the Commission under such Acts may 
be used as and for the required name in labeling under this 
Act. When so used by the person or firm to whom assigned, 
the use of the numbers shall be construed as identifying 
and binding the applicant as fully and in all respects as 
though assigned under the specific Act for which it is used. 


(da) Form of application for registered identification 
number (printed forms are available upon request at the 
offices of the Commission) : 

APPLICATION For REGISTERED IDENTIFICATION NUMBER 
To the Federal Trade Commission, 
Washington 25, D. C. 
The undersigned, —— 
a 
Sa SE ta ving 
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principal office and place of business at — 


the marketing and handling of textile fiber products, as defined in 
the Textile Fiber Products Identification Act, hereby makes applica- 
tion to the Federal Trade Commission for a registered identification 
number for use on required labels. 

The undersigned is engaged in the 


of the following products —. 
e (List products) 


distributing, etc.) 


Dated, signed and executed this 
at 


seeeteeewnnnnncsnceeecne: sereeeennnnaneseeennennnnsececsnernncecesnencenseceeernceseces 
nanaeceerecennnny, 


(City) 


non-applicable words) 
(if corporation, Breit of authorised 
era to 
0: Wan” me personally known, and 
acknowledged the execution of the foregoing instrument on behalf 
of the firm, for the uses and purposes therein stated. 


: cece nose nnn nnn reeenneereenreee 

Uimpression of Notary Public in and for County of 

required bere] Stateret 
My commission expires_______ 
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§ 303.21 Marge or Sampres, Swatcues, of Sprcorens 
anp Propucts Sotp THEREFROM. 


(a) Where samples, swatches, or specimens of textile 
fiber products subject to the Act are used to promote or 
effect sales of such textile fiber products, the samples, 
swatches, or specimens, as well as the products themselves, 
shall be labeled to show their respective fiber contents and 
other required information: Provided, That such samples, 
swatches or specimens need not be labeled; 


(1) If the samples, swatches, or specimens are less than 
two square inches in area and the information otherwise 
required to appear on the label is clearly, conspicuously, 
and non-deceptively disclosed on accompanying promo- 
tional matter in accordance with the Act and regulations; 


(2) If the samples, swatches, or specimens are keyed to 
a catalogue to which reference is necessary in order to 
complete the sale of the textile fiber products, and which 
catalogue at the necessary point of reference clearly, con- 
spicuously, and non-deceptively discloses the information 
otherwise required to appear on the label in accordance 
with the Act and regulations; or 


(3) If such samples, swatches, or specimens are not used 
to effect sales to ultimate consumers and are not in the 
form intended for sale or delivery to, or for use by, the 
ultimate consumer, and are accompanied by an invoice or 
other paper showing the required information. 


(b) Where properly labeled samples, swatches, or speci- 
mens are used to effect the sale of articles of wearing 
apparel or other household textile articles which are manu- 
factared specifically for a particular customer after the 
sale is consummated, the articles of wearing apparel or 
other household textile articles need not be labeled if they 
are of the same fiber content as the samples, swatches, or 
specimens from which the sale was effected and an invoice 
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or other paper accompanies them showing the information 
otherwise required to appear on the label. 


§ 303.22 Pxropvcrs Contanvmxe Lovmxes, Iyrertormxes, 
Fiutoves, anp Pappryes. 


In disclosing the required information as to textile fiber 
products, the fiber content of any linings, interlinings, fill- 
ings, or paddings shall be set forth separately and dis- 
tinetly if such linings, interlinings, fillings, or paddings are 
incorporated in the product for warmth rather than for 
structural purposes, or if any express or implied representa- 
tions are made as to their fiber content. Examples are as 
follows: 

100% Nylon 
Interlining: 100% Rayon 
Covering: 100% Rayon 
Filling: 100% Cotton. 


§ 303.23 Trxrme Fier Propucts Contamina Surgenm- 
POSED OB ADDED F'IBers. 


Where a textile fiber product is made wholly of one 
fiber or a blend of fibers with the exception of an additional 
fiber in minor proportion superimposed or added in certain 
separate and distinct areas or sections for reinforcing or 
other useful purposes, the product may be designated ac- 
cording to the fiber content of the principal fiber or blend 
of fibers, with an exception naming the superimposed or 
added fiber, giving the percentage thereof in relation to 
the total fiber weight of the principal fiber or blend of 
fibers, and indicating the area or section which contains 
the superimposed or added fiber. Examples of this type 
of fiber content disclosure, as applied to products having 
reinforcing fibers added to a particular area or section, 
are as follows: 

55% Cotton 


45% Rayon 
Except 5% Nylon added to toe and heel. 
All Cotton except 1% Nylon added to neckband. 
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§ 303.24 Prez Faszics anp Propucrs Composep THEREOF. 


The fiber content of pile fabrics or products composed 
thereof may be stated on the label in such segregated form 
as will show the fiber content of the face or pile and of the 
back or base, with percentages of the respective fibers as 
they exist in the face or pile and in the back or base: Pro- 
vided, That in such disclosure the respective percentages of 
the face and back be given in such manner as will show the 
ratio between the face and the back. Examples of the form 
of marking pile fabric as to fiber content provided for in 
this section are as follows: 


100% Nylon Pile 
100% Cotton Back 
(Back constitutes 60% of fabric and pile 40%). 
Face—60% Rayon, 40% Nylon 
Back—70% Cotton, 30% Rayon 
(Face constitutes 60% of fabric and back 40%). 


§ 303.25 Sxcrionan Disctosure or ConrTEent. 


(a) Permissive. Where a textile fiber product is com- 
posed of two or more sections which are of different fiber 
composition, the required information as to fiber content 
may be separated in the same label in such manner as to 
show the fiber composition of each section. 


(b) Mandatory. The disclosure as above provided shall 
be made in all instances where such form of marking is 
necessary to avoid deception. 


§ 303.26 OsnamMENTATION. 


(a)(1) Where the textile fiber product contains fiber 
ornamentation not exceeding five percentum of the total 
fiber weight of the product and the stated percentages of 
the fiber content are exclusive of such ornamentation, the 
label or any invoice used in lieu thereof shall contain a 
phrase or statement showing such fact; as for example: 
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60% Cotton 
40% Rayon 
Exclusive of Ornamentation. 
or 
All Cotton 
Exclusive of Ornamentation. 


(2) The fiber content of such ornamentation may be 
disclosed where the percentage of the ornamentation in 
relation to the total fiber weight of the principal fiber or 
blend of fibers is shown; as for example: 


70% Nylon 
80% Acetate 
Exclusive of 4% Metallic Ornamentation. 
or 
100% Rayon 
Exclusive of 3% Silk Ornamentation. 


(b) Where the fiber ornamentation exceeds five per- 
centum, it shall be included in the statement of required 
percentages of fiber content. 


(ec) Where the ornamentation constitutes a distinct sec- 
tion of the product, sectional disclosure may be made in 
accordance with § 303.25. 


§ 303.27 Use or rae Trem ‘‘ Ari’ on 100%.” 


Where a textile fiber product or part thereof is com- 
prised wholly of one fiber, other than any fiber ornamenta- 
tion, decoration, elastic, or trimming as to which fiber con- 
tent disclosure is not required, either the word ‘All’? or 
the term ‘‘100%’’ may be used in labeling, together with 
the correct generic name of the fiber and any qualifying 
phrase, when required; as for example: ‘*100% Cotton,’? 
‘‘All Rayon, Exclusive of Ornamentation,’’ ‘100% Acetate, 
Exclusive of Decoration,’? ‘‘All Nylon, Exclusive of 
Elastic,’’ etc. 
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§ 303.28 Propvucrs Conrarsep ox PackacEs. 


Where it is the common or accepted practice of the 
distributor of textile fiber products contained in packages 
to break the package and sell or deliver individual products 
therefrom, each individual product or unit contained therein 
shall be labeled with the required information by the person 
initially packaging the products. 


§ 303.29 Lasetrxe or Pams on Propucrs Conrarsmxe Two 
om More Untrs. 


(a) Where a textile fiber product consists of two or more 
parts, units, or items of different fiber content, a separate 
label containing the required information shall be affixed 
to each of such parts, units, or items showing the required 
information as to such part, unit, or item, irrespective of 
whether such parts, units, or items are marketed and 
handled together and in combination with each other. 


(b) Where garments, wearing apparel, or other textile 
fiber products are marketed or handled in pairs or ensembles 
of the same fiber content, only one unit of the pair or 
ensemble need be labeled with the required information 
when sold and delivered to the ultimate consumer. 


§ 303.30 Texrme Fiser Propucr mum Form ror Consumer. 


A textile fiber product shall be considered to be in the 
form intended for sale or delivery to, or for use by, the 
ultimate consumer when the manufacturing or processing 
of the textile fiber product is substantially complete. The 
fact that minor or insignificant details of the manufacturing 
or processing have not been completed shall not excuse the 
labeling of such products as to the required information. 
For example, a garment must be labeled even though such 
matters as the finishing of a hem or cuff or the affixing of 
buttons thereto remain to be completed. 
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§ 303.31 Lsvorce ox Liev or Lazer. 


Where a textile fiber product is not in the form intended 
for sale, delivery to, or for use by the ultimate consumer, an 
invoice or other paper may be used in lien of a label, and 
such invoice or other paper shall show, in addition to the 
name and address of the person issuing the invoice or other 
paper, the fiber content of such product as provided in the 
Act and regulations as well as any other required informa- 
tion. 


§ 303.32 Propucrs Contamsmxe Revsep SrurFina. 


Any upholstered product, mattress, or cushion which 
contains stuffing which has been previously used as stuffing 
in any other upholstered product, mattress, or cushion shall 
have securely attached thereto a substantial tag or label, at 
least 2 inches by 3 inches in size, and statements thereon 
conspicuously stamped or printed in the English language 
and in plain type not less than 1% inch high, indicating that 
the stuffing therein is composed in whole or in part of 
‘reused stuffing,”’ ‘‘secondhand stnfiing,”’ “‘previously used 
staffing,’’ or ‘‘used staffing.’’ 


§ 303.33 Country Wueze Imrorren Texrmz Finer Prop- 
vets Are Processep of MANUFACTURED. 


(a) In addition to the other information required by the 
Act and regulations, each imported textile fiber product 
shall be labeled with the name of the country where such 
imported product was processed or manufactured. 


(b) The term ‘‘country’? means the political entity 
known as a nation. Colonies, possessions, or protectorates 
outside the boundaries of the mother country shall be con- 
sidered separate countries, and the name thereof shall be 
deemed acceptable in designating the country where the 
textile fiber product was processed or manufactured unless 
the Commission shall otherwise direct. 
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(c) The country where the imported textile fiber product 
was principally made shall be considered to be the country 
where such textile fiber product was processed or manu- 
factured. Further work or material added to the textile 
fiber product in another country must effect a basic change 
in form in order to render such other country the place 
where such textile fiber product was processed or manu- 
factured. 


(da) The English name of the country where the imported 
textile fiber product was processed or manufactured shall 
be used. The adjectival form of the name of the country will 
be aceepted as the name of the country where the textile 
fiber product was processed or manufactured, provided the 
adjectival form of the name does not appear with such 
other words so as to refer to a kind or species of product. 
Variant spellings which clearly indicate the English name 
of the country, such as Brasil for Brazil and Italie for Italy, 
are acceptable. Abbreviations which unmistakably indicate 
the name of a country, such as “‘Gt. Britain” for ‘‘Great 
Britain,’”’ are acceptable. 


(e) Nothing in this rule shall be construed as limiting 
in any way the information required to be disclosed on 
labels under the provisions of any Tariff Act of the United 
States or regulations prescribed by the Secretary of the 
Treasury. 


§ 303.34 Cuance rs Form or Inmrorrep Texte Farrer 
Propucts. 


(a) Where the form of an imported textile fiber prod- 
uct is not basically changed, the country where such prod- 
uct was originally manufactured or processed shall be set 
out in the required information. As for example, a fabric 
imported into the United States in the greige but finished 
and dyed in this country must show the country where the 
fabric was manufactured or processed. 
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(b) Where a textile fiber product is made in the United 
States from imported textile fiber products the country 
where such imported textile fiber products were manufac- 
tured or processed need not be disclosed. As for example, 
the labeling of a shirt manufactured in this country out 
of an imported fabric need not disclose the country where 
the fabric was manufactured or processed. 


§ 303.35 Use or roe Terms ‘Viner’? og “‘New.”? 


The terms ‘‘virgin”’ or ‘‘new’’ as descriptive of a tex- 
tile fiber product, or any fiber or part thereof, shall not be 
used when the product or part so described is not composed 
wholly of new or virgin fiber which has never been reclaimed 
from any spun, woven, knitted, felted, bonded, or similarly 
manufactured product. 


§ 303.36 Form or Separate GuaRANTY. 


(a) The following are suggested forms of separate 
guaranties under section 10 of the Act which may be used 
by a guarantor residing in the United States on or as part 
of an invoice or other paper relating to the marketing or 
handling of any textile fiber products listed and designated 
therein, and showing the date of such invoice or other paper 
and the signature and address of the guarantor. 


(1) General form. We guarantee that the textile fiber products 
specified herein are not misbranded nor falsely nor deceptively 
advertised or invoiced under the provisions of the Textile Fiber 
Products Identification Act and rules and regulations thereunder. 


(2) Guaranty based on guaranty. Based upon a guaranty 
received, we guarantee that the textile fiber products specified 
herein are not misbranded nor falsely nor deceptively advertised 
or invoiced under the provisions of the Textile Fiber Products Iden- 
tification Act and rules and regulations thereunder. 

Nore: The printed name and address on the invoice or other 
paper will suffice to meet the signature and address requirements. 


(b) The mere disclosure of required information includ- 
ing the fiber content of a textile fiber product on a label or 
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on an invoice or other paper relating to its marketing or 
handling shall not be considered a form of separate 
guaranty. 


§ 303.37 Form or Coxrmsursc Guazanty From SELLER To 
Bovzr. 


Under section 10 of the Act, a seller residing in the 
United States may give a buyer a continuing guaranty 
to be applicable to all textile fiber products sold or to be 
sold. The following is the prescribed form of continuing 
guaranty from seller to buyer: 


‘We, the undersigned, guarantee that all textile fiber products 
now being sold or which may hereafter be sold or delivered to 
_____......------_ are not, and will not be misbranded nor falsely 
nor deceptively advertised or invoiced under the provisions of the 
Textile Fiber Products Identification Act and rules and regulations 
thereunder. This guaranty effective until —— 


Dated, signed, and executed this ..... day of —......-..-----—-—-7 


State of —____.. 
County of ...........--- BUSS: 


On this _.. day of 19......, before me personally 
appeared the said aweevseneesensrreneeeeensseeeeeeeee- PYOPrietor, partner 
(strike non-applicable words) 

CIE corporation, give title of authorized official) 
Of rere ee to me personally known, and 
(Name of company) 


the execution of the foregoing instrument on behalf 
of the firm, for the uses and purposes therein stated. 


jon of — 
Notary seal Notary Public in and for 
required Count iebea 


here. 
State of 


cocepenereennesoessevenene 
commission  ¢x- 
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§ 303.38 Contmrome Guaranty Foren Wire Feprean 
Trape Commission. 


(a)(1) Under section 10 of the Act any person residing 
in the United States and marketing or handling textile 
fiber products may file a continuing guaranty with the Fed- 
eral Trade Commission. When filed with the Commission 
& continuing guaranty shall be fully executed in duplicate 
and execution of each copy shall be acknowledged before 
@ notary public. Forms for use in preparing continuing 
guaranties will be supplied by the Commission upon request. 


(2) Continuing guaranties filed with the Commission 
shall continue in effect until revoked. The guarantor shall 
promptly report any change in business status to the Com- 
mission. 

(b) Prescribed form of continuing guaranty: 

ConTINUING GUARANTY 


Th CT a aa 
eqn =e (Full name of guarantor) 
By ——--eevwvecevercnveeeneeennseteseeenensenmnssnensaneseneveenerescnsteneeremwereneeeeee TESIGING in the 
B (Corporation, partnership or Droprictorship) z 
United States, and having principal office and place of business at 
~""Sereetandnumber) me 


(State or territory) 
and engaged in manufacturing, marketing or handling textile fiber 
products, hereby guarantees that every such textile fiber product 
contained in each shipment, or other delivery, made by the guar- 
antor will not be misbranded or falsely or deceptively invoiced or 
advertised within the meaning of the Textile Fiber Products Iden- 
tification Act and the rales and regulations thereunder. 


2 Dated, signed, and executed this ..... Gay Of nn... 
ee t 
a (State or territory) 


(Name under which busi- 
ness is conducted) 


KSignasureie ce Proprietor, 
official of corporation.), 
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Exzcurion 


State of 
County of 


19. before me personally 
ppeared the said — aeccennneanenweeesevecseseeee--- PLOPrietor, partner 
(strike non-applicable Words) —-..--———----------ecwsc-seseeeenseneceeewseweeeneeneoe 
Cif corporation, give title of authorized official 
———— an to me personally oe and acknowl- 
edged the execution of the foregoing instrument on behalf of the 
firm, for the uses and purposes therein stated. 


(impression of 
Notary seal 
required here.} 


(ec) Any person who has a continuing guaranty on file 
with the Commission may, during the effective dates of the 
guaranty, give notice of such fact by setting forth on the 
invoice or other paper covering the marketing or handling 


of the product guaranteed the following: 


Continuing guaranty under the Textile Fiber Products 
Identification Act filed with the Federal Trade Commis- 
sion. 

(d) Any person who falsely represents in writing that 
he has a continuing guaranty on file with the Federal Trade 
Commission when such is not a fact shall be deemed to 
have furnished a false guaranty under section 10(b) of the 
Act. 


§ 303.39 Maintenance of records. 


(a) Pursuant to the provisions of section 6 of the Act, 
every manufacturer of a textile fiber product subject to 
the Act, irrespective of whether any guaranty has been 
given or received, shall maintain written records showing 
the fiber content as required by the Act of all such textile 
fiber products made by such manufacturer. 
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The records so maintained shall show: 


(1) The percentage of each fiber placed in each style, 
lot, or description, as applicable to the textile fiber products 
of such mannfacturer in the form of a fiber, yarn, fabric, 
or other form; and 


(2) Such numbers, information, marks, or descriptions 
as will identify the said records with the respective textile 
fiber products to which they relate. 


Manufacturers shall also keep and maintain ag records 
under the Act all purchase and sales invoices, purchase 
and sales contracts, labels, manufacturing contracts, 
orders, or duplicate copies thereof; and factory records, 
business correspondence, and other pertinent documents 
and data applicable to the purchase, receipt, use, and dis- 
position of all raw stocks, fiber, yarn, fabric, or other manu- 
factured materials obtained by the manufacturer. 


(b) Any person substituting a stamp, tag, label, or 
other identification pursuant to section 5(b) of the Act 
shall keep such records as will show the information set 
forth on the stamp, tag, label, or other identification that 
he removed and the name or names of the person or per- 
sons from whom such textile fiber product was received. 


(c) The records required to be maintained pursuant 
to the provisions of this rule shall be preserved for at least 
three years. 


§ 303.40 Usz or Tzems mx Warren ADVERTISEMENTS WHICH 
Iuety Presence or a Fuser. 


The use of terms in written advertisements which 
are descriptive of a method of manufacture, construction, 
or weave, and which by custom and usage are also indica- 
tive of a textile fiber or fibers, or the use of terms in such 
advertisements which constitute or connote the name or 
presence of a fiber or fibers, shall be deemed to be an impli- 
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cation of fiber content under section 4(c) of the Act, except 
that the provisions of this section shall not be applicable to 
non-deceptive shelf or display signs in retail stores indicat- 
ing the location of textile fiber products and not intended 
as advertisements. 


§ 303.41 Use or Frser Teapemargs ann Genezio Names mv 
ADVEETISING. 


(a) In advertising textile fiber products, the use of a 
fiber trademark shall require a full disclosure of the fiber 
content information required by the Act and regulations 
in at least one instance in the advertisement. 


(b) Where a fiber trademark is used in advertising tex- 
tile fiber products containing more than one fiber, other 
than permissible ornamentation, such fiber trademark and 
the generic name of the fiber must appear in the required 
fiber content information in immediate proximity and con- 


janction with each other in plainly legible type or lettering 
of equal size and conspicuousness. 


(c) Where a fiber trademark is used in advertising 
textile fiber products containing only one fiber, other than 
permissive ornamentation, such fiber trademark and the 
generic name of the fiber must appear in immediate prox- 
imity and conjunction with each other in plainly legible 
and conspicuous type or lettering at least once in the adver- 
tisement. 


(da) Where a fiber trademark or generic name is used 
in non-required information in advertising, such fiber trade- 
mark or generic name shall not be used in such a manner as 
to be false, deceptive, or misleading as to fiber content, 
or to indicate, directly or indirectly, that a textile fiber 
product is composed wholly or in part of a particular fiber, 
when such is not the case. 
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§ 303.42 Axnancemenr oF Inrormatiton ux ApveRTisnxG 
Texrmz Fisre Propvcts. 


(a) Where a textile fiber product is advertised in such 
manner as to require disclosure of the information required 
by the Act and regulations, all parts of the required infor- 
mation shall be stated in immediate conjunction with each 
other in legible and conspicuous type or lettering of equal 
size and prominence. In making the required disclosure 
of the fiber content of the product, the generic names of 
the fibers present in amounts of more than five percentum 
of the total fiber weight of the product shall appear in order 
of predominance by weight, to be followed by the designa- 
tion “other fiber”? or ‘‘other fibers?’ if a fiber or fibers 
be present in amounts of five percentum or less. 


(c) Non-deceptive terms which are properly and truth- 
fully descriptive of a fiber may be used in conjunction with 
the generic name of such fiber; as for example: “cross- 
linked rayon,”? “solution dyed acetate,’? ‘‘combed cotton,” 
“‘nylon 66,?? ete. 


§ 303.43 Finze Conrenr Torzrances, 


(a) A textile fiber product which contains more than 
one fiber shall not be deemed to be misbranded as to fiber 
content percentages if the percentages by weight of any 
fibers present in the total fiber content of the product, 
exclusive of permissive oramentation, do not deviate or 
vary from the percentages stated on the label in excess of 
3 percent of the total fiber weight of the product. For 
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example, where the label indicates that a particular fiber 
is present in the amount of 40 percent, the amount of such 
fiber present may vary from a minimum of 37 percent of 
the total fiber weight of such product to a maximum of 
43 percent of the total fiber weight of such product. 


(b) Where the percentage of any fiber or fibers con- 
tained in a textile fiber product deviates or varies from 
the percentage stated on the label by more than the tolerance 
or variation provided in paragraph (a) of this section, 
such product shall be misbranded unless the person charged 
proves that the entire deviation or variation from the fiber 
eontent percentages stated on the label resulted from 
unavoidable variations in manufacture and despite the 
exercise of due care. 


(ec) Where representations are made to the effect that 


a textile fiber product is composed wholly of one fiber, the 
tolerance provided in section 4(b)(2) of the Act and para- 


graph (a) of this section shall not apply, except as to per- 
missive ornamentation where the textile fiber product is 
represented to be composed of one fiber ‘‘exclusive of 
ornamentation.”’ 


§ 303.44 Propucrs Nor Ixrenpep For Uses Sussecr ro 
THE Act. 


Textile fiber products intended for uses not within the 
scope of the Act and regulations or intended for uses in 
other textile fiber products which are exempted or excluded 
from the Act shall not be subject to the labeling and invoic- 
ing requirements of the Act and regulations: Provided, 
An invoice or other paper covering the marketing or handl- 
ing of such products is given, which indicates that the 
products are not intended for uses subject to the Textile 
Fiber Products Identification Act. 
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$303.45 Excuusions From rae Act. 


(a) Pursuant to section 12(b) of the Act, the Com- 
mission hereby exclndes from the operation of the Act: 


(1) All textile fiber products except: 

(i) Articles of wearing apparel; 

(ii) Handkerchiefs; 

(iii) Searfs; 

(iv) Beddings; 

(v) Curtains and casements ; 

(vi) Draperies; 

(vii) Tablecloths, napkins, and doilies ; 

(viti) Floor coverings; 

(ix) Towels; 

(x) Wash cloths and dish cloths ; 

(xi) Ironing board covers and pads; 

(xii) Umbrellas and parasols; 

(xiii) Batts; 

(xiv) Products subject to section 4(h) of the Act. 

(xv) Flags; 

(xvi) Cushions; 

(xvii) All fibers, yarns and fabrics (including 
narrow fabrics except packaging ribbons) ; 


(xviii) Furniture slip covers and other covers or 
coverlets for furniture; 


(xix) Afghans and throws; 

(xx) Sleeping bags; 

(xxi) Antimacassars and tidies ; 

(xxii) Hammocks; 

(xxiii) Dresser and other furniture scarfs. 
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(2) Belts, suspenders, arm bands, permanently knotted 
neckties, garters, sanitary belts, diaper liners, labels 
(either required or non-required) individually and in rolls, 
looper clips intended for handicraft purposes, book cloth, 
artists’ canvases, tapestry cloth, and shoe laces. 

(3) All textile fiber products manufactured by the 
operators of company stores and offered for sale and sold 
exclusively to their own employees as ultimate consumers. 

(4) Coated fabrics and those portions of textile fiber 
products made of coated fabrics. 

(5) Secondhand household textile articles which are 
discernibly secondhand or which are marked to indicate 
their secondhand character. 


(6) Non-woven products of a disposable nature 
intended for one-time use only. 


(b) The exclusions provided for in paragraph (a) of 
this section shall not be applicable if any representations 
as to fiber content of such articles are made, except as to 
those products excluded by paragraph (a)(6) of this 
section. 


(ce) The exclusions from the Act provided in para- 
graph (a) of this section are in addition to the exemptions 
from the Act provided in section 12(a) of the Act and shall 
not affect or limit such exemptions. 


Issued: May 20, 1959. 


By direction of the Commission. 
[Szav] 
Roszet M. Pazrtsz, 
Secretary. 


UF-R. Doc. 59-4346; Filed, June 1, 1959; 8:45 am] 
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Application for Order Establishing Generic 
Name for Manufactured Fiber. 


[Cover page—Table of Contents.] 


BEFORE THE 
FEDERAL TRADE COMMISSION 
Wasuineton 25, D. C. 


Se 
Is THE Marrer 


of 


Hazrrorp Freres Company, a Divi- 
sion of Bigelow-Sanford Carpet 
Company, Inc. : 


Hazrrorp Fisrzs Company, a Division of Bigelow- 
Sanford Carpet Company, Inc., (herein referred to as 
‘‘Hartford’’), submits this application pursuant to Rule 8 
of the Rules and Regulations of the Federal Trade Com- 
mission (herein referred to as the “‘Commission’’) under 
the Textile Fiber Products Identification Act and also pur- 
suant to the Administrative Procedure Act (5 U. S. C. 
§§1001-1011) and Subpart A of the Rule Making Proced- 
ures of the Commission and hereby applies for an order 
establishing a generic name for a new manufactured fiber 


“‘polynosic’? 
together with a definition proposed by Hartford to be as 
follows: 


A manufactured cellulosic fiber with a fine and stable 
microfibrillar structure which is resistant to the 
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action of 8% sodium hydroxide solution down to 
0° C., which structure results in a minimum wet 
strength of 2.2 grams per denier, and a wet elonga- 
tion of less than 3.5% at a stress of 0.5 grams per 
denier. 


In support of its application, Hartford shows the fol- 
lowing: 

The Textile Fiber Products Identification Act was 
enacted by Congress and was approved by the President 
and became law on September 2, 1958, to take effect 18 
months after enactment. Pursuant to the Act, the Com- 
mission on February 5, 1959 proposed rules and regulations, 
including the generic names for manufactured fibers, and 
gave notice to all interested parties of a public hearing 
on the proposed rules and regulations to be held on March 
10, 1959. This public hearing was held on that date and 
continued on March 11 and 12, 1959. 

On or about June 1, 1959 the Commission adopted rules 
and regulations to become effective on March 3, 1960 under 
the Act. Among other things the Commission in Rule 7 
established generic names and definitions for manufactured 
fibers. 

On or about August 3, 1959 the applicant Hartford 
acquired rights to produce and market in this country a 
new cellulosic fiber which is hereinafter described. At the 
time of the public hearing the Commission held on March 
10, 11 and 12, 1959 Hartford had not acquired rights to 
this new fiber and did not participate in the public hearing 
or in the other proceedings leading up to the adoption of 
the rules and regulations by the Commission. 

In the present application Hartford will state the rea- 
sons why the new fiber should be identified by a new generic 
name and should not be identified by the name ‘‘rayon’’. 
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L 
Manvracturep Fusess. 


Until the beginning of this century, as the source of 
raw material, the textile industry depended entirely upon 
natural fibers such as wool, silk, cotton, flax and jate. 
Natural fibers are subject to variations in quality and uni- 
formity and they tend to fluctuate in price depending upon 
supply and demand. The textile industry has always been 
prepared to welcome manufactured fibers having controlled 
uniformity of fiber length and diameter and a price struc- 
ture independent of the vagaries of nature. 

Late in the last century, the first manufactured fiber was 
developed and that was a regenerated cellulose called at 
that time, ‘‘artificial silk’’. The product was in yarn form 
similar to silk, consisting of a number of continuons fibers 
or filaments and having a luster even greater than silk. 
Although ‘‘artificial silk’? had its deficiencies, it was less 
expensive than silk and stable in price and it quickly found 
a place amongst the raw materials of the textile industry. 
It permitted the housewife who could not afford a silk dress 
to have one resembling silk and in later years it permitted 
the housewife to have five rayon dresses in the clothes 
closet instead of one silk. 

Up until the end of World War I, rayon was available 
only as a filament yarn. At that time, a different form of 
fiber, known as staple fiber, became available commercially. 
To produce this fiber, bundles of filaments are accurately 
cut into prescribed lengths as required by the yarn spinner. 
Staple fiber is spun into yarn by any of the conventional 
spinning systems such as the cotton, the woolen, and the 
worsted systems. This development broadened the scope 
of end-use application of rayon in providing the consumer 
with a new range of serviceable fabrics at modest price. 

In the mid-1920’s, a new type of man-made fiber, pro- 
duced from cellulose acetate became commercial. It was 
also referred to as artificial silk. 
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In 1924 the Federal Trade Commission approved the 
use of the word ‘“‘rayon’’ without definition, to designate 
the products formerly known as artificial silk. In 1929 the 
Commission announced that use of the word ‘‘rayon?’ was 
permissive but not mandatory. 

In 1937 in the Trade Practice Rules for the Rayon 
Industry the Commission for the first time specifically 
defined the word ‘‘rayon’’ and under such definition 
included fibers of regenerated cellulose and of all com- 
pounds and derivatives of cellulose, specifically mention- 
ing acetate, and made the use of the word “‘rayon”’ man- 
datory as a designation of textile products of regenerated 
cellulose and of cellulose acetate. 

As late as the beginning of World War I, fibers used 
as raw materials for the textile industry still consisted of 
the natural fibers such as cotton and wool, and rayon. At 
that time the first of the so-called synthetic fibers, nylon, 
appeared on the horizon. It was not included under the 
generic name rayon but was put in a separate class of its 
own. Since then, several more synthetic fibers have been 
made available to the textile industry. They have one 
property in common of being thermoplastic, that is, they 
melt when heated. Their importance volume-wise in the 
industry in some cases is very limited. Despite these facts, 
they have been given separate generic names by the Com- 
mission. 

In 1951 the Commission promulgated revised Trade 
Practice Rules for the Rayon and Acetate Textile Industry. 
Under the earlier rules, acetate was included in the generic 
name ‘“‘rayon’’. Because of the confusion on the part of 
producers and consumers, the Commission decided that 
different names should be used to differentiate between 
“‘acetate”’ and ‘‘rayon”? and the use of the separate generic 
names was made mandatory. The Rules and Regulations 
recently adopted by the Commission under the Textile 
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Fiber Products Identification Act permit ‘triacetate’? to 
be distinguished from “‘acetate’’. 

Thus the definition of ‘“‘rayon’’ has been flexible and 
has been altered as circumstances demanded, in order to 
avoid confusion and protect the consumer public. 


IL 
Rayon. 


Rayon staple fiber accounts for by far the major pro- 
portion of the total world production of manufactured 
staple fibers. Indeed, today, rayon staple fiber is second 
only to cotton as a raw material for the world textile 
industry. This is illustrated in the following tabulation 
which shows that when the domestic shipments of all syn- 
thetic staple fiber, for which the Commission has estab- 
lished ten generic names, are added together, they amount 
to less than one-half the domestic shipments of rayon. 


U. S. A. Domestic Shipments in 1958 
Lbs. Shipped Percen 
Staple Fiber —Gn Milica) — ——of Totat—— 

(a 328.0 67.5% 
Synthetics Z 

Acrylic and modacrylic._ 96.7 

Polyesters and others... 34.6 

Nylon. ..............—----------------._ 26.8 


181 ~ 325% 
Total — 486.1 100.0% 
“Includes approximately 10 million pounds of rayon tow. 


The above tabulation is based on figures taken from the 
‘*Textile Organon”’, an independent statistical publication 
dealing with the products of the mannfactured fibers indus- 
try and published by the Textile Economics Bureau. 

The vast growth of the rayon industry since the begin- 
ning of this century has involved many millions of dollars 
in research and development work to improve the character- 
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istics of the fiber and to study yarn and fabric constructions 
which give maximum end-use performance. In addition, 
literally billions of dollars have been spent in capital 
investment throughout the world by the rayon industry to 
cope with the demands of the textile industry for this fiber. 
Today rayon is not a substitute for any other fiber. Its 
characteristics are distinctive and, as with any other fiber, 
it has certain advantages and certain shortcomings. 


i. 
Tur New Potrnosic Fer. 


This application relates to a new cellulosic fiber repre- 
senting a revolutionary new conception developed and per- 
fected through research work carried on over a period of 
years in several countries. The new fiber combines most of 
the desirable properties of rayon and cotton and essentially 
eliminates the shortcomings of both. The new fiber has the 
dimensional stability and good wearing qualities of the 
natural cellulosic fibers and it also has the uniformity of a 
manufactured fiber as well as a controlled luster. 

The new fiber is the result of a considerable amount of 
research and development work. Some of the early work 
was done by Tachikawa in Japan, and later developments 
in technology have been effected in European countries 
particularly Belgium. The new fiber is now in commercial 
production by Compagnie Industrielle de Textiles Artificiels 
et Synthetiques (CTA), at Gauchy, France, and shortly 
will be in commercial production in Belgium and in Switzer- 
land. The generic name adopted for this new fiber in 
Europe is ‘‘polynosique’’. Technical data and other infor- 
mation as to the new fiber was submitted to the French 
governmental agency (the Service de la Repression des 
Frandes in the Ministry of Agriculture) which has responsi- 
bility similar to that of the Federal Trade Commission, 
and such agency has made no objections to the use of this 
name for the new fiber. It is proposed that the same generic 
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name be used in this country with the Anglicized form 
“‘polynosic’’. 

The new polynosic fiber differs from rayon chemically 
in that its average chain length is approximately twice that 
of rayon. 

The new fiber has a more uniform arrangement of the 
microscopic structural elements, which go to form the fiber, 
than rayon. Unlike rayon the new Hartford fiber is 
homogeneous in cross section and it, moreover, is stable 
in structure when subjected to chemicals commonly encoun- 
tered by textile fibers. 

The above chemical and structural differences in the 
new fiber lead to a new level of physical characteristics in 
the family of cellulosic fibers. For the first time, a man- 
made cellulosic fiber can be made into fabrics having 
inherent dimensional stability. That is, garments made 
from such fabrics do not shrink out of size during the life 
of the garment. 


IV. 
Use ix THe Garment Inpusrey. 


Among its many potential end uses, the new polynosic 
fiber will be used in the garment industry. Here one impor- 
tant use will be for ‘wash and wear”? garments. ‘“Wash 
and wear’? qualities were first introduced into the garment 
industry by means of nylon and the other synthetic fibers 
which followed it. Such garments represent the fastest 
growing segment of the textile industry. This is an area 
where the consumer needs the utmost protection and where 
it is difficult to detect misleading statements. 

Fabrics made from the rayon fiber, except with special 
chemical treatments, are not suitable for use for ‘‘wash 
and wear’? garments. They cannot be successfully pre- 
shrunk and they do not dry quickly. It is general knowl- 
edge that such fabrics are not dimensionally stable 
thronghout the life of the garment. 
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Fabrics made with the new polynosic fiber will serve 
well for ‘‘wash and wear’’ garments, as they have dimen- 
sional stability and dry quickly. 

Without stressing the matter of finishing treatments 
required for ‘“‘wash and wear’’ fabrics, it may be noted in 
the interest of the consumers that the new polynosic fiber 
is harmed much less by ‘‘wash and wear’’ finishing treat- 
ment than cotton fiber and that the new fiber will maintain 
‘‘wash and wear’’ properties equivalent to cotton. 

Use of the new fiber will by no means be limited to any 
one type of fabric. On the contrary, it will find many uses 
either alone or in combination with other fibers. The ver- 
satility of the new fiber is such that it may be used in blends 
with natural and man-made fibers to the advantage of the 
other fibers. 

For the past two years, Burlington Industries, Inc. has 
been experimenting with the new fiber and has already 
developed a broad range of fabrics in men’s wear, women’s 
wear, and shirtings. It has been found by Burlington that 
the new fiber in blends with synthetic fibers imparts a com- 
bination of functional and aesthetic characteristics unob- 
tainable with rayon. 


V. 
Punprose or THE New Act. 


The basic purpose of the new Textile Fiber Products 
Identification Act is to protect the consumer. The con- 
sumer is interested in performance characteristics, that is, 
launderability, durability, and other functional qualities, 
as well as the aesthetic qualities such as crispness, fullness 
and drapeability. The objective of the Act is to enable the 
consumer to make an informed judgment on these char- 
acteristics. 

There was much discussion in the Congressional pro- 
ceedings about ‘‘performance labeling’’, but that method 
‘was rejected as not practicable and “‘fiber identification?’ 
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was the method adopted. The objective is still the same.. 
It is the intent that the fiber content be accurately iden- 
tified in order that the consumer may be informed as to 
its properties and performance characteristics in fabric 
form. 

The consumer is not interested in the chemical compo- 
sition as such; and where two fibers have the same chemical 
composition but ically different performance charac- 
teristics, the use of the same generic name will inform the 
consumer as to the sameness of the chemical formula but 
will mislead him into the belief that the performance char- 
acteristics are the same. 

Hartford is very much interested in the proper identifi- 
cation of the new polynosic fiber, in order that there may 
be no confusion on the part of consumers and no false or 
misleading advertising. The new Act was intended to 
protect the producer of the fiber as well as the manufac- 
turers of fabrics and the consumers. This was succinctly 


stated in Senate Report No. 1658, 85th Cong., 2nd Sess., 
June 6, 1958: 


“*The legislation is designed to aid three impor- 
tant segments of the Nation’s economy: The con- 
sumer, the producer of fibers, and the manufacturer 
of fabrics.’’ 


The Senate Report said: 


“‘The consumer is jeopardized by the fact that 
the purchase of a fabric carries with it certain 
assumptions with regard to launderability, dura- 
bility, warmth, strength, and other well-known or 
advertised characteristics. Yet, if the fabric is not 
of the fiber assumed, the consumer’s requirements 
may not be satisfied. Proper identification of fibers 
would give the consumer the basic identity of the 
fabric and would increase his confidence in the mar- 
keting of textiles. 
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‘The second major area of concern involves the 
manufacturers. H. R. 469 would protect the manu- 
factarers of quality synthetics against those who 
falsely or misleadingly advertise such synthetics as 
being part of the finished product. In addition, con- 
sumer awareness of the various fiber contents would 
protect the manufacturers against cost cutting and 
quality cutting practices of less reliable manufac- 
tarers, not apparent without a fabric label.’’ 


The House Report No. 986, 85th Cong., Ist Sess., 
August 5, 1957, was to the same effect: 


“The basic purpose of this legislation is to pro- 
vide consumers and producers of textile fiber prod- 
ucts with truthful and informative labeling and 
advertising of the fiber content of such products. 
Other corollary objectives are: (1) to help the Amer- 
ican farmer whose fiber products must compete with 
deceptively labeled and advertised synthetics which 
are lower priced and often of inferior quality com- 
pared with the natural fiber products bat which fre- 
quently duplicate it in appearance, (2) to protect 
the producers of the quality synthetics against those 
producers of textiles who advertise their products 
deceptively, and (3) to protect the reliable textile 
manufacturer against the manufacturer who uses 
deceptive quality cutting practices.’’ 


Representative Frank E. Smith, the author of the bill, 
referred to the ‘‘ever-expanding textile industry”’ and said: 


‘“The number of fibers available for the manufacture 
of textiles has tripled in the past 15 years. Many 
new fibers are in pilot or test stages of development 
and even more are in earlier stages of chemical 
experimentation. Only a few of the textiles now 
available to consumers can be readily identified, and 
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as the list of synthetic and blended textiles grows 
longer, identification becomes less and less possible. 
““No one would suggest that these important tex- 
tile developments are undesirable, but protection for 
fiber producers, textile manufacturers, and con- 
sumers is essential if quality and markets are to be 
maintained and confusion, waste, and even fraud, 
are to be avoided.’’ 103 Cong. Rec. 14751 (1957). 


In enacting the new law, Congress decided to rely upon 
fiber identification as the method utilized for protection of 
consumers and producers. This method was adopted 
because it is a workable method of informing the consumer 
as to the properties and performance characteristics of the 
fiber or fabric, and thus accomplishing the same objective 
as performance labeling, which was rejected as not prac- 
ticable. 

Representative Smith, in discussing the bill on the floor 


of the House, referred to the fact that performance label- 
ing had been proposed as a more desirable solution, and 
said: 


“Unfortunately, the industry itself concedes that 
there is no agreement on a standard of performance 
characteristics or the method of measuring those 
characteristics. Any general acceptable standard 
for performance labeling is therefore a dream of the 
distant fature. 

‘Lacking performance data, fiber content label- 
ing will give the consumer specific information on 
what she is buying, and this, when related to the 
wealth of published information on the character- 
istics of the various fibers, will afford her tremendous 
protection she does not now have.”? 103 Cong. Rec. 
14752 (1957). 


A letter addressed to the Chairman of the Senate Inter- 
state and Foreign Commerce Committee, from the present 
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Chairman of the Commission, then its General Counsel, 
stated with respect to manufactured fibers: 


“*Yet their economic value, their cost of production 
and usefulness to consumers may be of great dis- 
parity, depending largely on the fiber composition. 
Content information is necessary to enable the pur- 
chaser to make her selection between differently 
priced and differently mixed or blended goods with 
reasonable understanding of what she and her family 
are getting for their money.’’ (Hearings on the Tex- 
tile Fiber Products Identification Act, Senate Com- 
mittee on Interstate and Foreign Commerce, 85th 
Cong., 2d Sess., February 24-27, 1958, p. 119.) 


The letter further stated: 


“It is desirable, of course, that the manufacturer 
make available to the consumer factual information 
bearing on the performance of his product in respect 
to washing, ironing, fastness of color, resistance to 
creasing, perspiration, etc., etc., but trathful dis- 
closure of the fiber content is needed by the consumer 
to enable him to exercise his own judgment in the 
matter. Indeed, a knowledge of the fiber composi- 
tion is one of the major elements which must be taken 
into consideration in making up an informed judg- 
ment as to performance.” (Ibid. p. 119.) 


VIL. 
Precenents rx Support or THE Present AppricaTion. 


The leading precedent which supports the present appli- 
cation is the decision of the Commission in 1951 when the 
Commission promulgated revised Trade Practice Rules for 
the Rayon and Acetate Textile Industry. ‘The fiber now 
known as “‘acetate”’ had been developed and up to that time 
was inclnded under the generic name “rayon”. Acetate 
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and rayon have different performance characteristics and 
the use of the same generic name for the two fibers resulted 
in much confusion. After extended consideration, the Com- 
mission decided that there should be different names to 
differentiate between “‘acetate’? and ‘‘rayon’’, and the 
Commission thereafter required the use of different generic 
names. 

In establishing the generic names in Bule 7 of the Rules 
and Regulations under the Textile Fiber Products Identi- 
fication Act and particularly the names ‘acrylic’? and 
‘‘modacrylic”’ the Commission has recognized that different 
names should be established for fibers having different 
characteristics. 

The French governmental agency (Service de la Repres- 
sion des Frandes in the Ministry of Agriculture) has been 
furnished with technical data and other information as to 
the new fiber and has made no objections to use of the name 
“‘polynosique’’ for the new fiber. 


VIL 
Statements Requimep sy Rute 8. 


(a) The reasons why the applicant’s fiber should not 
be identified by one of the generic names estab- 
lished by the Commission in Bule 7 of the Reg- 
ulations; 


The new fiber is a major new development in cellulose 
chemistry providing a fiber with different properties and 
performance characteristics fully described in Appendix A. 
A new generic name is necessary to avoid the confusion 
and damage which will inevitably result from the use of 
the generic name ‘‘rayon”’, even where there is no intent 
on the part of anyone to mislead. Unless an additional 
generic name is established; the consumér will be deceived 
and damaged. 

The use of a single generic name will create an oppor- 
tunity for misleading statements and advertising as to the 
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actual fiber content and performance characteristics of fab- 
ries and garments. For example, a company could make 
a fabric containing 10% of the new fiber and 90% of rayon 
fiber and advertise it as ‘100% rayon, containing the new 
fiber’’. This is not the kind of practice the Commission 
wishes to encourage and the way to prevent such undesir- 
able practices is to establish different names for different 
fibers. 

If the two fibers are grouped together under the one 
generic name “‘rayon’’, there will be inevitable confusion 
in the industry and damage to the public as well as Hart- 
ford and others and it will not be possible at a later time 
to completely disassociate the new fiber from the name 
“‘rayon?’. 

A decision that the generic name ‘‘rayon’’ is to be 
applied to all manufactured cellulosic fibers, whatever 
properties they may have, will have the effect of materially 
reducing research and development in this field. It is the 
largest field of manufactured fibers; for example, in 1958, 
the total domestic shipments of rayon staple fiber repre- 
sented more than two-thirds of all manufactured staple 
fibers. Shipments of rayon exceeded shipments of wool 
and silk added together and were second only to shipments 
of cotton. It is imperative in the public interest that suff- 
cient incentive be provided to encourage companies to con- 
tinue to spend the vast amounts required for research and 
development in this very important field of cellulosic fibers. 


(b) The chemical composition of the fiber, including 
the fiber-forming substances and respective per- 
centages thereof, together with samples of the 
fiber. : 
The chemical composition of the new polynosic fiber is 
described in detail in Appendix A. Samples of the new 
polynosic fiber are submitted herewith. 
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{c) Suggested name for consideration as generic, 
together with a proposed definition for the fiber. 


It is proposed that the generic name in this country 
be ‘‘polynosic”’, the Anglicized version of ““polynosique”? 
which is the generic name used in France, Belgium and 
Switzerland for the new fiber. 

The proposed definition for the new fiber is as follows: 


A manufactured cellulosic fiber with a fine and sta- 
ble microfibrillar structure which is resistant to the 
action of 8% sodium hydroxide solution down to 
0° C., which structure results in a minimum wet 
strength of 2.2 grams per denier, and a wet elon- 
gation of less than 3.5% at a stress of 0.5 grams 
per denier. 


(d) Any other information deemed by the applicant 
to be pertinent to the application, including tech- 
nical data in the form of test methods. 


See Appendix B. 


(e) The earliest date on which the applicant pro- 
poses to market or handle the fiber in commerce 
for other than developmental or testing pur- 
poses. 


The new fiber is now in commercial production by Com- 
pagnie Industrielle de Textiles Artificiels et Synthetiques 
(CTA), at Gauchy, France, and will soon be in commercial 
production in Belgium and Switzerland. 

Hartford has acquired rights to produce and market the 
new fiber in the United States of America, and Hartford is 
now importing limited quantities of the new fiber from 
France for the purpose of test marketing in this country. 
Construction is under way to provide manufacturing facil- 
ities at Rocky Hill, Connecticut, and it is anticipated that 
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production of the new fiber in this country will begin on or 
about September 1, 1960. 

Hartford has been working in conjunction with Burling- 
ton Industries, Inc. in the development of fabrics containing 
the new fiber. Steps for the marketing of the new fabrics 
will include an educational program in order that the 
textile and garment industries and the public generally may 
understand and enjoy the full benefit of the properties of 
the new fiber. 


Wuererorz, Harrrorp Fisres Company, a Division of 
Bigelow-Sanford Carpet Company, Inc., respectfully 
requests: 


1. That the Commission hold a public hearing and 
give applicant an opportunity to submit proof, includ- 
ing further technical data and information as to test 
methods, and other pertinent data, exhibits, and argu- 
ments in support of this application; and 


2. That the Commission establish the new generic 
name ‘‘polynosic’’ for the new fiber described in this 
application together with the proposed definition set 
forth above, and make an appropriate amendment in 
the definition of ‘‘rayon”’ in Rule 7(d). 


Respectfully submitted, 


Hartrorp Fisres Company, a Division 
of Bigelow-Sanford Carpet Company, Inc. 


By C. Cuesrer Bassert, Jr. 
Vice-President for Hartford 
Fibres Company. 
Dated: December 11, 1959. 


Camm, Gorpox, Remper & Ox, Esgs., 
Gzorce V. Brown, Esq., 
Of Coumsel. 
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APPENDIX A. 
TECHNOLOGY OF THE POLYNOSIC FIBERS. 


1. GewenaL Consmerations. 


During the past ten years major advances have been 
made in rayon tire yarn manufacture. In the case of rayon 
textile filament yarn and staple fiber, except for the intro- 
duction of tire yarn technology, changes in the chemistry. 
of manufacture which have occurred in the last quarter 
century have been somewhat limited in scope. For example, 

. the spinning bath used today in the manufacture of the latter 
two types of rayon is not radically different from that used 
in the 1930’s. This bath consists of about 10% sulphuric 
acid together with excess sodium and other sulphates. 
Temperature of the bath is in the range of 45—55°C. 
Similarly the technique for production of viscose has also 
remained practically unchanged except for the introduction 
of viscose modifiers. Viscose is produced by treating puri- 
fied cellulose with strong alkali, pressing out the excess 
alkali, grinding the alkali cellulose to a finffy state called 
crumbs, treating these crumbs with carbon disulphide and 
dissolving the resulting product called cellulose xanthate 
in dilute alkali. The resulting viscous solution of cellulose 
xanthate, known as viscose, is extruded through very fine 
holes into the spinning bath, where the cellulose is regener- 
ated to form rayon. Mor these reasons, certain physical 
characteristics of today’s rayon filament yarn and staple 
fiber such as initial wet modulus, wet elastic recovery, water 
absorption and resistance to alkalis bear a striking resem- 
blance to those of rayon fiber produced in the 1930’s. 

Inherent in the viscose process is the reduction of 
gellulose chain length following formation of the crumbs 
and also during storage of the cellulose xanthate solution. 
This reduction facilitates ease of extrusion and proper 
regeneration of cellulose in the specific spinning bath used 
for the process. Numerous efforts have been made in the 
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past to avoid this degradation, but without commercial 
success because the means proposed lead to other difficulties, 
such as a breakage of filaments, cloudiness of the fiber and 
non-uniformity of luster. 


2. Tee Manvracrure or Potrnosic Frmezs. 


In 1926, an Austrian inventor, Lilienfeld, disclosed an 
entirely new process for spinning a cellulose xanthate 
solution. The process, which involves the use of highly con- 
centrated sulphuric acid (in excess of 55%), at room tem- 
perature, was commercially unsuccessful at that time. How- 
ever, in recent years the technique has been very much 
improved and the product of this technique is the first of 
the family of polynosic fibers. That the Lilienfeld fiber 
differs from rayon is pointed out by P. H. Hermans in his 
well-known book, ‘‘Physics and Chemistry of Cellulose 
Fibres’, (Elsevier, 1949), page 397, as follows: ‘‘But the 
fibres spun by the Lilienfeld process undoubtedly belong 
to a different category. The breaking strength of these 
fibres is known to be roughly twice to three times that of 
ordinary commercial viscose fibres and they differ from the 
latter in many other ways as well, as has been pointed out 
several times before (Part II, Chapter I, paragraph 2; 
Chapter V, paragraph 3; Chapter VI, paragraphs 3 and 4)’’. 

Other approaches to produce manufactured cellulosic 
fibers different from rayon have been made in recent years. 
The techniques with which Hartford is familiar involve, in 
essence, the use of a radically different spinning bath which 
has the effect of reconstituting the cellulose fiber at a far 
slower rate. In addition, extremely high stretch is applied 
to the filaments in and just after emergence from the spin- 
ning bath. 

In one of the above processes invented by a Japanese, 
Dr. Shozo Tachikawa, a very dilute spinning bath, contain- 
ing about 1% sulphuric acid, at ‘a little above room tempera- 
ture, is used. This inventor pointed out that a fundamental 
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modification of the technique for producing cellulose 
xanthate solution is necessary with this spinning bath to 
achieve polynosic fibers of high quality. Involved in this 
new technique is the concept of Inaintaining maximum 
cellulose ehain length throughout the manufacture of a 
dilute celiulose xanthate solution. The Tachikawa process, 
as further improved by the European group, Chimiotex, 
will be used by Hartford to produce polynosic fiber on a 
large seale in the United States. 


3. Tue Cuemicar Nature or Potryosic Freers, 


The chemical composition of the polynosic fibers is 
identical with that of all natural and manufactured celln- 
losic fibers. However, fundamental differences in structure 
exist between natural cellulosic fibers and the presently- 
known manufactured cellulosic fibers, defined as rayon. 

These differences in structure are responsible for the 
differences in physical, chemical and performance charac- 
teristics between the two groups. Whereas natural celln- 
losic fibers are built up from struetural elements identified 
as fibrils with strong chemical bonds between the closely 
packed molecules forming them, rayon fibers are built up 
from irregular bundles of cellulosic molecules, These 
bundles are of much smaller size and the chemical bonds 
which hold them together are less numerous due to more 
random packing. This results in a much lower resistance 
of the latter type of fibers toward swelling agents, such as 
alkalis, which penetrate between the molecules readily and 
thereby loosen the bonds. It also results in a low wet 
strength and a low initial wet modulus. 

Extensive research has now made it possible to mannu- 
facture a family of cellulosic fibers, called polynosic fiber, 
having a stable microfibrillar structure very similar to that 
of natural cellulosic fibers and quite different from the 
structure of rayon fiber, ie., regenerated cellulose. 
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As a result of this new stracture, polynosic fibers exhibit 
a remarkable resistance to swelling agents. This resistance 
will be described in a later section. 

Also, this new structure gives to the fiber new physical 
properties such as high wet strength and high wet initial 
modulus. Physical properties are discussed in a later sec- 
tion. 

The polynosic fibers consist of reconstituted cellulose 
in which the average chain length is almost twice that of 
rayon. Cellulose molecules are built up from chains of 
anhydroglucose units in the following manner: 


0 
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In any cellulosic material, natural or man-made, the 
number of anyhdroglucose units varies from chain to chain. 
It is customary to characterize a cellulosic material by the 
average chain length of the cellulose molecules present, as 
is customary for any polymeric material. 

The fiber forming properties of a polymeric material 
such as cellulose are a function of the chain length of the 
molecules and this is reflected in its physical properties. 

The average length of polymeric chains or degree of 
polymerization(D.P.) is usually and most conveniently 
determined by a viscometric method. This involves meas- 
urement of the viscosity of a standard solution of a mate- 
rial or of a soluble derivative (prepared without degrading 
the material), which measurement can be translated into 
chain length. Details of the technique and the calculated 
D-P. obtained vary depending on the test method adopted. 
However, the ratio between results obtained by two differ- 
ent methods is constant. 
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When the average chain length (D.P.) of rayon and 
polynosic fiber are measured by the technique given herein 
the following values are obtained: 


240-280 
Polynosie 


To the best of Hartford’s knowledge, a polynosic fiber 
meeting all the requirements given in our definition cannot 
be manufactured by any known means if the average chain 
length of the cellulose molecules forming the fiber is less 
than 450. 


4. Tue MeascvremMent or CeLiuLose Cuaty Lenora (D.P.) 


A detailed description of the technique for carrying out 
measurement of D.P. is given in Appendix B (Test Meth- 
ods). 


5. Tae Srrucrvure or Potynosic FrIsers. 


As indicated previously, polynosic fibers are structurally 
different from presently-known manufactured cellulosic 
fibers. The typical structure of polynosic fibers can be 
demonstrated by three distinctive methods: 


a) Treatment with 70% nitric acid 
b) X-ray diagrams 
¢) Treatment with sodium hydroxide solutions 
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Figure 1. Rayon Fiber, Cross Section, 1.5 d., 600X 
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Figure 2. Rayon Fiber, Non-Fibrillar structure, 1.5 d., 900X 
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Figure 3. Polynosic Fiber. Cross Section, 1.35 d., 600 X 


Figure 4. Polynosic Fiber. Fibrillar Structure, 1.35 d., 900X 


INITIAL FIBER AFTER TREATMENT 


POLYNOSIC 


HIGHLY 
ORIENTED 
RAYON 
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Figure 5. X-Ray Diagrams 


Showing the Change in Orientation 
of Structural Elements in Cellu- 
losic Fibers by Treatment with 
8% Sodium Hydroxide Solution. 
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FIGURE 6 
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| CONCENTRATION OF SODIUM HYOROXIDE SOLUTION. 


GRAPH SHOWING THE PROGRESSIVE CHANGE IN ORIEN= 
TATION OF STRUCTURAL E. LEMENTS IN CELLULQSIC FIGERS BY. 
TREATMENT WITH INCREASING CONCENTRATION. OF SOOIUIM 


HYOROX/IOE SOLUTION. 
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The technique of these methods is described in detail in 
Appendix B. The present section deals only with the 
results obtained. 


a) Treatment with 70% nitric acid: 


When rayon fibers on one hand and the Hartford polynosic 
fiber on the other hand are treated with 70% nitric acid, 
a very substantial difference in behavior is observed, as 
illustrated by the accompanying microphotographs (Fig- 
ures 2 and 4). The former (Figure 2) is highly swollen 
and coarse, non-uniform fragments are visible. In the lat- 
ter (Figure 4) a stable structure of fine and uniform 
fibrils is revealed. This remarkably fine structure of the 
polynosic fiber is due to the entirely new technique used for 
the production of a manufactured cellulosic fiber. Involved 
in the process is the maintenance of maximum cellulose 
chain length and the formation of a reconstituted cellulose 
having the fine structure discussed above. 

Polynosic fibers are characterized by a new structure 
and research has made it possible to develop several meth- 
ods to produce this structure. Some of these methods have 
already matured into commercial processes. 


b) X-ray Diagrams: 


By means of the well-known X-ray technique, the degree of 
orientation of the structural elements of a cellulosic fiber 
can be demonstrated and measured. If the structural ele- 
ments are not orientated along the fiber axis, the X-ray 
diagram shows rings. However, if the structural elements 
are orientated along the fiber axis, sharp equatorial spots 
are visible, and the widths of these spots are directly 
related to the mean degree of orientation. 

In general, rayon is not highly orientated, but special- 
ized rayons with a high or even an extreme degree of orien- 
tation are known. 
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If manufactured cellulosic fibers are treated with a 
swelling agent, the degree of orientation of the structural 
elements is affected. Under the action of sodium hydroxide 
solutions of increasing concentration, the degree of orienta- 
tion diminishes rapidly. Rayon fiber, after treatment with 
8% sodium hydroxide, becomes unorientated. Highly 
stretched rayon, with an initial high degree of orientation, 
loses its orientation almost completely when subjected to 
8% sodium hydroxide. 


Exhibit B, Annexed to Complaint. 


Polynosic Fiber, Treated. 
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Rayon Treated. 


Figure 7. Showing the Effect of 8% Sodium Hydroxide solution at 0°C. on 
Polynosic Fiber and Rayon. 
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The original high degree of orientation of polynosic fibers 
is much less affected by treatment with sodium hydroxide 
at room temperature, and the change in orientation is sim- 
ilar to that of the natural cellulosic fiber, flax. Even at 
mercerizing concentration (18%) a substantial degree of 
orientation is preserved. This feature is illustrated in the 
X-ray photographs (Figure 5), showing the following fibers, 
a) Hartford polynosic, b) Flax, ¢c) highly orientated rayon, 
and d) rayon, before and after treatment with 8% sodium 
hydroxide. It is further illustrated in Figure 6, showing 
the variation of orientation under the influence of sodium 
hydroxide solution. 


c) Treatment with Sodium Hydroxide Solution at 0°C. 


When polynosic fibers are subjected to treatment with 8% 
sodium hydroxide at 0°C., the fibrous structure remains 
intact. However, in the case of all rayon fibers, complete 
disintegration takes place and only a swollen powder 


remains. It is evident from the exhibits which will be 
shown that neither the degree of polymerization (D-P.) nor 
the degree of orientation are essentially responsible for the 
resistance to sodium hydroxide solutions, which is mainly 
due to its specific structural features. Rayon of high D-P., 
or high wet strength, but lacking this structure is disin- 
tegrated under the same conditions. Methods a) and c) 
above, for demonstrating structure of polynosic fibers will 
be shown on actual samples at the hearing requested on 
this application. 

As to the cross-section of the Hartford polynosic fiber, 
Figure 3 shows that it is round and homogeneous (skin or 
core only). On the other hand, typical commercial rayon 
fiber, Figure 1, has an irregular (departs from circularity 
and is crenelated) and non-homogeneous (comprised of skin 
and core) cross-section. 
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6. Tue Puysicat CHARACTERISTICS OF 
Potynosic Frsers. 


Fabric Research Laboratories, Inc., Dedham, Mass., has 
examined the major physical characteristics of Hartford 
polynosic fiber in 1.25 denier size and a summary of the 
result obtained is given in Table I below. The full report 
from that source is available. 


TABLE I 


COMPARISON OF MAJOR PHYSICAL CHARACTER- 
ISTICS OF RAYON AND POLYNOSIC FIBERS 


Polynosic 
Ty 


125 .015 1.25=— .015 

Rupture Tenacity (g. p. d.) 3.36=- .10 2.48 = .09 
Rupture Elongation (%)...._ 20.2 21.8 8.0 = .25 9.9 
Wet Elongation (under a load 

of 0.5 g. p.d.) (%)——___ 11.0 
Tensile Modulus @ 3.5% strain 

(g. p. d. x 100/3.5)_ 24.7 1.9 45.5 +22 25.4 + 1.4 
Average Stiffness (g. p. d.)___. 11.8 6.0 42.0 25.0 
Repeated Strain Tests @ 3% 

Jo Permanent Set... 28a .12 12=— .03 

% Elastic Recovery. = 67.2 + 3.7 96.1 +11 
Repeated Strain Tests @ 5% 

% Permanent Set 207=- .15 A7= 09 

% Elastic Recovery..__. 58.6 + 3.1 90.6 +18 
Moisture Regain 

From the Dry side. 12.2% regain 

From the Wet side. 14.2% regain 
Degree of Swelling in Water 

Water @ 70° F. 34.0% 

Water @ 180° F._ 40.6% 
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FIGURE 8 


TYPICAL INSTRON STRESS -STRAIN CURVES 
FOR POLYNOSIC FIBERS AND RAYON 


GRAMS PER DENIER 


4.0 
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From another source, the laboratories of CTA, Paris, 
France, measurements of the chemical, structural, and 
physical characteristics of the Hartford polynosic fiber are 
summarized in Table IT below. 


TABLE II 


COMPARISON OF MAJOR PHYSICAL CHARACTER- 
ISTICS OF RAYON AND POLYNOSIC FIBERS 
Polynosic 
Fiber Characteristic Dry Wet 
Rupture Tenacity (g. p. 2.) 
Rupture Elongation (%) 
Wet Elongation (under a load of 0.5 
gp. d) (%) 
Wet Elastic Recovery (from a load of 
0.5 g- p. d.) (%) 
Moisture Regain (Absorption) (%) 18.5 
Water Swelling 
i) Water Inhibition (%) 95 
ii) Degree of Swelling ___ 1.90 1.35 
Molecular Chain Length (D.P.)___._-—- 240-280 520 


Typical stress-strain curves for rayon and Hartford 
polynosic fiber are shown in Figures 8 (Fabric Research 
Laboratories), 9 and 10 (CTA, Paris, France). In Figure 
10, there is shown a suggested demarcation between the 
stress-strain characteristics of rayon and polynosic fiber. 

Examination of Tables I and II shows good agreement 
between the results obtained by the two laboratories, par- 
ticularly in view of the fact that American and European 
testing equipment and test methods are not always iden- 
tical. 
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FIGURE 9 


TYPICAL STRESS-STRAIN CURVES --- CONDITIONED 
GRAMS PER DENIER 
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FIGURE 10 


TYPICAL STRESS-STRAIN CURVES --- WET 


GRAMS PER DEWIER 
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The characteristics of rayon shown in Tables I and IT 
fall within the range of data available as published infor- 
mation, e.g., “‘Textile World’? Man-Made Fiber Table and 
“‘Textile Industries’? Properties and Uses of the Man- 
Made Fibers. 


7. Freer axp Fasric CHARACTERISTICS. 
a) Rupture Tenacity and Elongation— 


It is of interest now to compare the individual charac- 
teristics of rayon with polynosic fiber. First, in regard to 
dry rupture tenacity, it will be noted that the polynosic 
fiber is almost 50% stronger than rayon. In the wet state, 
rupture tenacity of the polynosic fiber is about twice that 
of rayon. Also, elongation at rupture of the polynosic fiber 
is about half that of rayon, both dry and wet. 

The wear resistance of fabrics, including their resist- 
ance to tearing, is influenced by fiber strength both wet and 


dry. The markedly increased wet strength of the polynosic 
fiber, as compared with rayon, is therefore indicative of its 
superiority. Indeed, the level of wet strength of the poly- 
nosic fiber is considered to be of such importance that it 
is included in the proposed definition of the fiber. 


b) Dimensional Stability— 


The shortcomings of rayon fabrics are almost entirely 
encountered when the material is in the wet state. For 
example, it is known that the dimensional instability of 
rayon fabrics, which is often found on laundering, is asso- 
ciated with the relative ease by which fiber can be stretched 
in the wet state. It is considered in the industry that the 
average load applied to a fiber during its manufacture into 
finished fabric is of the order of 0.5 grams per denier 
(g- p. d.). Since several of the manufacturing operations, 
particularly in the latter stages, are in the wet state, it 
follows that whatever stretch is imposed on the wet fiber 
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at 0.5 g. p. d. load remains in the finished fabric. In sub- 
sequent laundering, this stretch is progressively eliminated, 
as relaxation shrinkage, unless it has been removed by some 
other means. At a load of 0.5 g- p. d., in the wet state, 
cotton is stretched about 2%, the polynosic fiber less than 
3.5%, and rayon typically 10%. On a comparative basis, 
the polynosic fiber stretches very little more than cotton 
at this load and thus fabrics made from either of these two 
fibers should possess similar shrinkage characteristics. 
This is in fact the case and jJast as cotton fabric can be 
mechanically compressively shrank down to a very low 
shrinkage level, so can fabrics made from the polynosic 
fiber. On the other hand, the shrinkage of rayon fabrics 
cannot be controlled by mechanical compression. 

Textile technologists and the housewife both regard 
dimensional stability as being an outstanding and major 
performance requirement of almost all fabrics, Largely 
because the wet polynosic fiber shows a low degree of 


stretch at a load of 0.5 g. p. d., or in other words a high 
initial wet modulus, fabrics made from the fiber have 
good dimensional stability. To emphasize the importance 
of this property of the polynosic fiber, it is included in 
the proposed definition as “‘a wet elongation of less than 
3.5% at a stress of 0.5 grams per denier.’ 


¢c) Crease Resistance and Recovery 


In order to achieve a commercially acceptable level 
of crease resistance and recovery in rayon fabrics, it is 
necessary to use a high concentration of resin, in fact 
twice as much as for cotton. It is a remarkable feature 
of polynosic fibers that, presumably because of their unique 
fiber structure, low concentrations of resin (comparable 
with those used for cotton) are effective in giving adequate 
crease resistance and crease recovery phenomena. It is 
known that crease recovery of fabrics is better when 
fiber elastic recovery in the wet state is higher. Table 
IT shows a wet elastic recovery of 65% for rayon and 
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95% for polynosic fiber. In addition, it is known that a 
higher initial wet modulus provides more energy of 
recovery available in the wet state. This characteristic 
would be described by a fabric stylist in terms of the 
fabric being ‘‘livelier’’. The wet elongation under a load 
of 0.5 g. p. d. of the polynosic fiber is shown in Tables 
I and IZ to be one third that of rayon. 


d) Wash and Wear 


It is a further factor of great commercial importance 
and benefit to the consumer that when fabrics made from 
polynosic fibers are after treated with a wash and wear 
resin finish, the tearing strength and tensile properties of 
the fabric are not impaired. This is in contrast to cotton, 
since it is well known that cotton fabrics usually suffer 
very severely by the application of wash and wear finishes. 
All evidence indicates, therefore, that polynosic fibers will 
enable the marketing of wash and wear fabrics which will 
be markedly superior in consumer acceptance to those 
currently being made from either rayon or cotton. 


e) Manufacture of Lightweight Wash and Wear Fab- 
rics from Fine Yarns— 


It has been difficult to employ rayon successfully in 
lightweight wash and wear fabrics made from fine yarns. 
This is due to difficulty in spinning fine yarns of adequate 
strength and regularity, as well as the lack of dimensional 
stability of rayon. Lightweight wash and wear cotton 
fabrics suffer such a severe loss of strength (about 40%) 
in the application of wash and wear finishes that they are 
unsatisfactory for apparel purposes. There is evidence 
that the polynosic fibers give exceptionally uniform light- 
weight wash and wear fabrics with adequate and even 
excellent strength and dimensional stability. 


f) Mercerization 


Rayon cannot be mercerized by conventional treatments 
used for cotton, not only because serious chemical damage 
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occurs, but also because rayon swells so much in dilute 
caustic soda that it is difficult to wash these fabrics free 
of caustic soda in the limited time available to the finisher. 
However, fabrics made from polynosic fibers have been 
mercerized successfully and easily by conventional cotton 
mercerization treatments. These have been performed for 
the purpose of demonstrating the possibility of mercer- 
izing blends. Such mercerized fabrics have different and 
useful aesthetic properties. In addition, the process of 
mercerization almost completely eliminates seam ravelling 
which is otherwise a problem to the garment industry. 


g) Aesthetics of Fabrics made from Polynosic Fibers 


In the textile industry the word “‘aesthetics”’ is applied 
to those characteristics of a textile product which are per- 
ceived by the senses. They include “thand’’, meaning the 
feeling imparted to a person when he handles the fabric. 
Persons in the trade refer to types of hand and say that 
a fabric has a lofty hand, crisp hand, a warm hand, a 
silk-like hand, and so on. The luster and the color appeal 
of a fabric are other aesthetics. It is not possible to 
measure aesthetics in the laboratory and even among 
different individuals it is not possible to obtain unanimous 
agreement. A fabric stylist who has spent years in the 
industry is best able to judge and assess general opinion 
in this area. Therefore, it is proposed to have available 
such an authority at the hearing on this application. 

It is Hartford’s opinion that fabrics made from its 
polynosic fiber have a distinctive, crisp, lofty hand with a 
subdued luster rather similar to that of silk. The fiber’s 
ability to accept a wide range of dyestuffs makes possible 
the full color spectrum. 


8. Freer Ibentirication anp QuantrvativE 
Awatysis Iv BLEnps. 


Techniques for carrying out these analyses are under 
study. 
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APPENDIX B. 
TEST METHODS. 


1. Tee Measurement or CELLULOSE CHAIN 
Leners (D. P.) 


DeEFrNirI0on 


Under the hypothesis which is unanimously accepted 
today of a chain-like structure of the cellulose molecule, 
the degree of polymerization is the number of anhydro- 
glucose radicals assembled in a chain to form the cellulose 
molecule. 

In the case of very dilute solutions (0.1%) which permit 
the dispersing of the molecules in isolated state in the 
solvent without any disturbing effect of molecule on mole- 
cule (mutual influencing or aggregation), Staudinger’s law 
has established a proportionality relationship between the 
degree of polymerization, the concentration of the solution 
and the specific viscosity. 

The relationship has been stated by Covaerts in the 
formula 


Vsp ak 
ef 140 ( 1-+40.25Vsp—Vsp* ) ones -< 
150 _ 


being a concentration of the solution in 
grams of anhydrous cellulose per liter 


being the specific viscosity, that i ee to say the 
relative increase in viscosity of the solvent 
resulting upon the introduction of the celln- 
lose. If the viscosity is measured by the flow 
method Te @ viscosimetric tube, Vsp is 


sp 
Time of flow of the solution—time 
of flow of the solvent 


Time of flow of the solvent 
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being a constant which depends on the nature 
of the solvent and the nature of the dissolved 
substance. 


Crystalline copper sulfate CuSO,, 5H.0 

Ammonia at 28° Baume 

Acetone 

Ethylene Diamine—commercial solution (about 70%) 
N sulfuric acid 

4N sulfuric acid 

8% caustic soda solution 

Potassium iodide—10% solution 

Sodium thiosulfate—standardized N/10 solution 


a) Preparation of copper hydroxide 


Dissolve 400 grams of copper sulfate in 1 liter of boiling 
distilled water. Let cool to 45° C and gradually add about 
200 cc of ammonia at 28° Baume until the appearance of 
a bluish-violet color. Remove the greenish precipitate by 
settling, wash it thoroughly with cold distilled water until 
disappearance of the bluish-violet color in the washing 
water. Thereupon treat the precipitate with 1250 cc of the 
7% caustic soda solution in the cold (the temperature 
must not exceed 30° C). Leave in contact for 15 minutes 
and then wash by decantation with distilled water until the 
free alkali is eliminated, as determined by a colored indica- 
tor. Stir the moist hydroxide with 2000 ce of anhydrous 
acetone (previously dried over dry sodium sulfate). Filter 
in a Buchner funnel, again wash on the filter with 200 ce 
of acetone. Dry under vacuum in a desiccator or prefer- 
ably in a vacuum over at 40° C. 

The copper hydroxide prepared in this manner, which 
is a bluish color, is free of cupric oxide (black), and has 
the theoretical formula Cu(OH),. It should dissolve with- 
out residue in hydrochloric acid, concentrated ammonia 
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solutions and ethylene diamine. It must contain neither 
caustic soda nor sulfate ion. Keep it sheltered from light 
in a brown powder bottle closed with a ground glass 
stopper. 

Check the copper content of the hydroxide by incinera- 
tion. 

The hydroxide prepared in this manner contains between 
63 and 63.5% Cu. 


b) Preparation of the ethylene diamine solution. 


Ethylene diamine NH.-CH.-CH,-NH, is available on 
the market in the form of an approximately 70% solution. 

For the stability of the cupriethylene diamine solution 
to be prepared, it is necessary to use a pure product. It 
can be distilled under atmospheric pressure or preferably 
under a slight vacuum, in order to be purified. If it yellows 
slightly with time, it must be redistilled. 

Check the ethylene diamine content by titration with a 
IN solution of sulfuric acid in the presence of methyl 
orange, on a sample of 20 ce of ethylene diamine made up 
in a graduated flask to 250 cc with distilled water. Use 20 
ee thereof. If n is the number of ce’s of N-sulfuric acid 
used, the content of ethylene diamine in grams per liter in 
one liter of initial solution is 

nxil5 
(assuming a molecular weight of 60 grams for ethylene 
diamine, this product being furthermore considered biva- 
lent). 

Keep the ethylene diamine solution away from light 
in a brown glass bottle provided with a ground glass 
stopper. 


c) Preparation of the cupriethylene diamine solution 


The solvent used for the determination of the molecular 
weight of celluloses is a solution containing 0.5 gram 
molecule of cupriethylene diamine in 1 liter (ie., 108.75. 
grams). 
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Into a graduated one liter flask, introduce an amount of 
copper hydroxide precipitate corresponding to a copper 
content of 63.5 + 0.5 grams. Moisten with about 50 ce of 

2 

distilled water and by means of a burette, introduce an 
amount of aqueous ethylene diamine solution correspond- 
ing to 60 x 0.985 + 0.5 grams of anhydrous ethylene 
diamine, cooling vigorously and maintaining the tempera- 
tare below 10° C. (If this is not done, copper will deposit, 
the solution not being stable). Set the solution aside at 
room temperature for one hour, agitating from time to 
time. Make up to 1 liter with distilled water. Agitate, set 
aside for 24 hours and filter over fine fritted glass. 

Check the copper and ethylene diamine content of this 
solution, preparing a solution diluted to 10 times its volume. 


Copper: Take 25 ce of the dilute solution, and add 25 ce 
of a 10%K1 solution. Acidify with 500 cc of 4N sulfuric 
acid titrate with an N/10 sodium thiosulfate solution. The 
copper content in molecules per liter is: 


p =r x 0.04 


n’ being the number of ce of sodium thiosulfate 
employed. 


Ethylene diamine: Take 20 ec of the dilute solution and 
determine ethylene diamine by acidimetry until a slight 
pink color of methyl orange with N-sulfuric acid. A part 
of the acid is consumed by the copper hydroxide. The 
ethylene diamine content, in molecules per liter, is: 


(q—4p) x 0.25 


q being the number of cubic centimeters of normal acid 
used, and p the number of molecules of copper hydroxide 
per liter, determined by the previous determination. 
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If the content of copper molecules per liter is desig- 
nated by Cu and the content of ethylene diamine mole- 
cules per liter by En, the ratio En must be 1.97 + 0.1. 


Cu 


At this concentration the cupriethylene diamine solu- 
tion is stable and can be kept for several months sheltered 
from light. , 

The solution should be filtered or decanted whenever 
it shows a solid deposit. It must dissolve the cellulose 
completely. The cupriethylene diamine is ascribed the 
formula: 


(Cu (NH2—CH2—CH2>—NHz2)2) (OH)2 


APPARATUS 


Test Tubes of about 75 ec 

Rubber stoppers 

Baume viscosimeter having a constant K of about 0.0001. 

Thermostat regulated to 20° C + 0.2. 

During the measurement, the Baume viscosimeter is 
fastened in a rubber stopper on the tube containing the 
cupriethylene diamine solution. Immerse the unit in the 
thermostat. The stopper bears a tube connected to a bulb 
which makes it possible to cause the cupriethylene dia- 
mine solution to rise in the viscosimeter. 

The only important precaution to be taken is to care- 
fully adjust the height of the viscosimeter so that the 
lower point of the viscosimeter is precisely at the level 
of the solution and the viscosimeter tube is accurately 
vertical. 


Merxop or PRoceDvuRE 


On a separate test sample, determine the moisture con- 
tent of the cellulose. 
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Weigh out exactly (to a precision of 1/10 mg): 


0.100 grams in the case of rayons. 

0.075 grams in the case of polynosic fibers. 

0.050 grams in the case of natural celluloses, the thread 
of fiber being previously cut with scissors into very small 
Pieces (length less than a millimeter). 

Place the cellulose in a 75 ce test tube (diameter 23 
mam, length 175 mm). 

Add 0.25 to 0.30 grams of sodium sulfite. This product 
acts as antioxidant, avoiding the degradation of the dis- 
solved cellulose by atmospheric oxygen. 

Add very accurately 50 ce of the cupriethylene diamine 
solution containing 44 mol of copper per liter. Stopper 
the tube with a good rubber stopper. 

Agitate mechanically for 30 minutes in the case of 
rayon, and 1 hour and more in the case of natural cellu- 
loses. If the dissolving is not complete, prolong the time 
of agitation. Use a shaker type agitator. 

When the dissolving is complete, place the Baume 
viscosimeter directly on the test tube, the lower point of 
the viscosimetric tube being just in contact with the upper 
level of the liquid. 

At 20° C + 0.2 measure, with the Baume viscosimeter, 
the times of flow of the solutions and of the solvent. Make 
two or three successive measurements, which should not 
differ by more than 2/10 seconds. 

The measurement should be carried out only after 
checking the temperature of the solution. Therefore, the 
test tubes before the viscosity samplings, are kept in the 
thermostatic tank for sufficiently long to obtain temper- 
ature equilibrium at 20° C. 

At the end of the measurement, check the complete 
solution of the cellulose in the solvent by transferring 
the contents of the tube into an amount of water which 
is sufficiently large that one can make certain by trans- 
parency of the absence of any undissolved cellulose 


particle. 
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CaLcCULaTION oF THE DeGReE or POLYMERIZATION 


The times of flow of the solution and of the solvent, 
indicated in seconds and tenths of a second, make it 
possible to calculate the specific viscosity of the solution. 

The moisture content of the cellulose, calculated very 
precisely in a separate operation, makes it possible to deter- 
mine the weight of anhydrous cellulose, and therefore the 
concentration ¢ in grams of anhydrous cellulose per liter 
of solution. 

The constant K is selected, in the case of the cellulose 
and the cupriethylene diamine, equal to: 


K=7.5 x 10+ 


The average degree of polymerization D. P. of the cellulose 
can be derived therefrom by the Covaerts formula given 
previously. 

The technique described above is almost identical with 


the standard method for determining the Degree of Poly- 
merization (D. P.) of Cellulose as described by AFNOR 
(French Standards Association) in test method +T 12-005, 
March, 1953. 


2. Frenmiaz Srevcrvre 


The technique employed to examine the fibrillar structure 
of rayon and polynosic fibers is essentially that developed 
by L. M. Welch, W. E. Roseveare, and H. Mark, described 
in “Industrial and Engineering Chemistry’? (1946), Vol. 
38, No. 6, p. 580. 

Details of the technique and what it reveals are aptly 
described by the above authors as follows: 


“Fibers of natural cellulose are known to break down 
into fibrils under the action of chemical agents or by 
mechanical disintegration (3, 6,7). In studying the action 
of swelling agents on rayon with the optical microscope, it 
was found that certain types of rayon filaments break down 
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into fibrils similar in appearance to those of the natural 
fibers, except for the spiral arrangement found in the latter. 
Similar fibrillar structure in Lilienfeld and other high- 
tenacity cellulose yarn have been described (3, 10). For- 
merly, fibrillar structures were believed to exist only in 
natural fibers (8). A method of fibrillation and it applica- 
tion to various cellulosic fibers are described in this paper. 

“Several swelling agents—cuprammonium, sodium 
hydroxide, and sulfuric acid—which have been used (2, 6) 
in studying the fibrillar structures of natural cellulose 
fibers, may be used in breaking down rayon filaments; 
however, the tendency for complete solution with these 
reagents led to the trial of other swelling agents. Seventy 
per cent nitric acid was found to be very satisfactory. This 
solution does not nitrate at room temperature but forms 
an addition compound (5) with cellulose and has an 
advantage in that it dissolves the cellulose less readily. 

“The technique involved in breaking down single fila- 
ments under the optical microscope is simple. The speci- 
men is mounted on a glass slide and covered with a thin 
cover glass. A small amount of nitric acid is placed at the 
edge of the cover glass in contact with the specimen, which 
swells as the nitric acid penetrates the structure. The 
application of a slight pressure on the cover glass causes 
the swollen filament or fiber to disintegrate into fibrils. 
The arrangement of these fibrils with respect to the original 
fiber or filament axis is easy to see if excess mechanical 
action is avoided. If it is desired to preserve the fibrils 
for a period of time, the nitric acid may be washed away 
by applying drops of water to one side of the cover glass 
and blotting up the liquid at the other side.’? 


3. X-Ray Examrvation 


X-ray diffraction diagrams of rayon and polynosic fibers 
were obtained by conventional technique such as that 
described by P. H. Hermans in ‘‘Physies and Chemistry of 
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Cellulose Fibers’? (Elsevier, 1949), Part I, chapter V, 
paragraphs 1, 3. 

As to the sodium hydroxide treatments, they were made 
with agueous sodium hydroxide at 20°C., for 5 minutes. 
Wash with hot water (about 70°C), immerse in lactic acid 
solution, ph 5-6 at room temperature, for 1 hour. Rinse 
with distilled water at room temperature, and then dry. 


4. Trearment Wirn Soprom Hyproxme Sorvrions: 


3 g. of fiber is dried at 100°C. for 1 hour. The sample is 
then immersed in 150 c.c. of cold sodium hydroxide solu- 
tion (8%), while agitating in order to facilitate the impreg- 
nation. The beaker containing the solution and the 
sample is then cooled in ice until the temperature reaches 
0°C., with occasional agitation. Cooling normally takes 
about 30 min. 

When the mixture is at 0°C., 50 cc. of 8% sodium 
hydroxide solution, at room temperature, is added, with 
agitation. 

The mixture is then neutralized with concentrated acetic 
acid. It is next diluted with 100 cc. of soft water. The 
mixture is filtered on a metal screen. The residue is thor- 
oughly washed with water. After this, the residue is ready 
for examination. 
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Supplemental Application. 
BEFORE THE 


FEDERAL TRADE COMMISSION 
Wasurveron 25, D. C. 


In tHe Marrer 
of 


Hazrrorp Finzes Company, a Division 
of Bigelow-Sanford Carpet Com- 
pany, Inc. 


Hartford Fibres Company, a Division of Bigelow- 


Sanford Carpet Company, Inc. (herein referred to as 
“‘Hartford”’), submits this supplemental application in 
the above captioned matter. 

This matter relates to a new fiber which is in commercial 
production in Europe where it is marketed under the name 
“‘polynosique’’. Hartford acquired rights to produce and 
market the new fiber in this country on or about August 
3, 1959. 

Hartford did not participate in the public hearings on 
March 10, 11 and 12, 1959 or in the other proceedings lead- 
ing up to the adoption of the rules and regulations on or 
about June 1, 1959 by the Commission under the Textile 
Fiber Products Identification Act. 

Hartford’s application in this matter was dated 
December 11, 1959 and was filed with the Commission on 
December 15, 1959. In this application, Hartford applied 
for an order establishing the Anglicized form ‘‘polynosic?? 
as the generic name for the new fiber; and Hartford 
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requested that the Commission hold a public hearing and 
give applicant an opportunity to submit proof, including 
further technical data and information as to test methods, 
and other pertinent data, exhibits, and arguments in sup- 
port of the application. 

By this supplemental application, Hartford now respect- 
fally requests that the Commission set this matter down for 
hearing before the full Commission and give applicant the 
opportunity to present oral argument in support of its 
request for a public hearing. 


Respectfully submitted, 


Haztrorp Fisres Company, a Division 
of Bigelow-Sanford Carpet Com- 
pany, Inc., 


s/ (C. Cuesrer Basser, Jr., 


By C. Cuzsrer Bassert, Jz, 
Vice-President for 
Hartford Fibres Company 


Dated: January 15, 1960. 


Cann, Gornox, Rerspet & Our, Esgs., 
Gzozce V. Brown, Esq., 
Of Counsel. 
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Notice Denying Application by Hartford Fibres Company 
for Establishment of Generic Name. 


Untrep Srares or Amegica 
BEFORE FEDERAL TRADE COMMISSION 


CommassionEEs : 
Eagu W. Kixryez, Chairman 
Rozegr T. Szcrzsr 
Sicurp AnpERson 
Wuium C. Kean 
Epwarp T. Tarr 


In rae Marree 
of 


Routes anp Recuiations Unver THE 
Texriz Frees Propuctrs Ipewririca- 
tion Act. 


The Commission has given full consideration to the 
ormation set forth in the application for order establish- 
g @ generic name for “‘polynosic’’ fiber as filed by Hart- 
ford Fibres Company, a Division of Bigelow-Sanford 
Carpet Company, Inc.; and having determined that such 
fiber is duly within the category of that defined as rayon 
fiber in Rule 7(d) of the Rules and Regulations under the 
Textile Fiber Products Identification Act, the Commission 
has denied the application. 

The application describes the candidate fiber as being 
reconstituted cellulose and states that its chemical com- 
position is identical to that of natural and manufactured 
cellulosic fibers. Regenerated cellulosic fiber being rayon, 
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it therefore follows that polynosic fiber and rayon are of 
identical chemical composition or, in other words, contain 
the same fiber-forming substance. 

The application farther states that the chain length of 
the molecules of the subject fiber is approximately twice the 
average chain length of rayon molecules. While such chain 
length differences may exist, the Commission recognizes, 
however, that similarly substantial variations in molecular 
chain lengths prevail among various rayons now commer- 
cially produced. 

Nor do the application’s asserted dissimilarities 
between the candidate fiber and rayon with respect to 
microscopic structure and performance characteristics con- 
stitute adequate bases for granting the request for estab- 
lishment of generic name. Under the above-mentioned 
Rules and Regulations, a seller’s right to make representa- 
tions warranted by the true facts as to differences in or 
superiority of his fiber over others in the same generic 
category is fully protected. That applicant deems varia- 
tions or differences in those respects to exist does not 
alter the fact that the fiber-forming substance of appli- 
cant’s fiber is regenerated cellulose; and under Rule 7(d) 
of the Rules, manufactured fibers composed of regenerated 
cellulose are generically rayon. The candidate fiber 
accordingly is rayon within the meaning of that Rule. 

The definitions and generic names heretofore adopted 
and established by the Commission have been formulated 
with emphasis on the identity of the respective fiber-form- 
ing substances of each of the fibers considered. In the 
circumstances, the Commission has determined that the 
application makes no adequate showing of necessity for 
establishment of generic name for the subject fiber or 
that the public interest would be served by amendment 
of Rule 7(d). 

Inasmuch as the application affords adequate basis 
for informed determinations as to its merits, the request 
for public hearing and applicant’s supplementally filed 
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request for oral argument in support of its application 
are likewise denied. 
By the Commission 


[Sear] 
s/ Roserr M. Pareise 
Roseet M. Pazeisx, 


Secretary. 
ISSUED: February 8, 1960 


Motion for Preliminary Injunction. 
[Filed February 17, 1960] 


The plaintiff moves this Court for a preliminary injune- 
tion restraining, enjoining and postponing, until further 
order of the Court, the effectiveness, operation and execu- 


tion of the action of the Federal Trade Commission on 
February 8, 1960, annexed to the complaint herein as 
Exhibit D, denying plaintiff’s application, dated December 
11, 1959, annexed to the complaint as Exhibit B, and plain- 
tiff’s supplemental application, dated January 15, 1960, 
annexed to the complaint as Exhibit C; and also restraining, 
enjoining and postponing, until further order of the Court, 
the effectiveness, operation and execution of Rule 7(d) of 
the Federal Trade Commission’s Rules and Regulations 
under the Textile Fiber Products Identification Act, to the 
extent that said Rule 7(d) relates to plaintiff’s new poly- 
nosic fiber described in the complaint herein; and also 
restraining, enjoining and postponing, until further order 
of the Court, any further action or proceeding by defend- 
ants with respect to a generic name for said fiber; and for 
such other, further and different relief as the Court may 
deem just and proper. 
Plaintiff requests an oral hearing on this motion. 


[signed by attorneys for plaintiff] 


108 


Affidavit of C. Chester Bassett, Jr., in 
Support of Motion. 


[Filed February 17, 1960] 


Srare or New York 
County or New York 


C. Cuestez Bassett, Jz., being duly sworn, deposes and 
says: 


1. He is plaintiff’s Vice-President for Hartford Fibres 
Company (hereinafter called Hartford). He has person- 
ally participated in the negotiations for the acquisition of 
the new polynosic fiber described in the complaint and in 
the other steps taken by the plaintiff with respect to this 
fiber. 


2. He participated in the preparation of Hartford’s 


application dated December 11, 1959 to the Federal Trade 
Commission; and he has read the complaint in this action. 
The statements in the complaint and the aforesaid applica- 
tion are true to the best of his knowledge, information and 
belief. 


3. This affidavit is made in support of plaintiff’s motion 
for a preliminary injunction. No prior application has been 
made for the relief requested by this motion. 


4. The Rules and Regulations adopted by the Federal 
Trade Commission under the Textile Fiber Products Identi- 
fication Act go into effect on March 3, 1960. It is vitally 
necessary that the Court grant injunctive relief prior to 
March 3, 1960 in order to preserve Hartford’s rights pend- 
ing the Court’s review of the determination made by the 
Federal Trade Commission. Otherwise Hartford will 
suffer great and irreparable injury. 
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5. The preliminary injunction plaintiff is requesting 
would merely hold in abeyance Rule 7(d) in so far as it 
affects Hartford’s new polynosic fiber, pending the trial 
of this case. No harm can be done to the public by such 
an injunction. 


6. Hartford is plaintiff’s textile division. Hartford 
was a small factor in the textile industry, prior to its 
acquisition of rights to this new polynosic fiber in August, 
1959. Until that time, Hartford’s only business was the 
production and sale of rayon fiber and its manufacturing 
capacity was only 6% of the total domestic manufacturing 
capacity for rayon fiber. 


7. Hartford made its decision to acquire the rights to 
this new fiber and to devote large sums of money and the 
time of its executives and employees, only after investiga- 
tion and tests establishing the superior qualities of this 


fiber. Hartford acquired its rights on or about August 3, 
1959. Within a few days thereafter, Hartford made public 
announcement and initiated a program to promote the sale 
of the new fiber in this country and provide manufactar- 
ing facilities for its production at Rocky Hill, Connecticut. 
Since that time the affiant, other executives and employees 
have devoted large amounts of their time to this fiber. 


8. Hartford has already laid out substantial sums of 
money and much larger sums are involved in the commit- 
ments made and the program undertaken. The estimated 
total outlay made and to be made by Hartford with respect 
to the new polynosic fiber will be in the neighborhood of 
$5,000,000. 


9. Plaintiff’s advertising and promotion program ag 
presently planned will involve the expenditure of upwards 
of $200,000 in the next few months. This is on the basis 
of identifying this new fiber by the generic name ‘‘poly- 
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nosic’’. If plaintiff is required to identify this product by 
the name ‘‘rayon’’ and then seek to convince the public 
that in spite of that name, this is a new and different fiber 
with superior qualities, the advertising and promotion costs 
will be greatly increased. 


10. The necessity of a preliminary injunction is clear. 
Hartford has its own trade name ‘‘Zantrel’’? which it is 
using for the new polynosic fiber. This has been featured 
in the advertising and promotional program and is acquir- 
ing substantial value in marketing this fiber and fabrics and 
products containing this fiber. If the advertising and 
marketing program is pressed on the basis of the name 
“trayon’’, and becomes associated with rayon, it will be a 
costly and difficult, if not an impossible, matter at some 
later date to change this identification and disassociate 
Hartford’s fiber and trade-mark from rayon. 


11. Hartford is presently selling its new fiber under 
the name ‘‘polynosic’’ which is the anglicized version of 
the name ‘‘polynosique”’ by which this fiber has been 
identified in Europe. Hartford’s price for this fiber is 

47 cents per pound for the ‘‘14% denier’’ and ‘‘3 denier’’ 

sizes; and 

50 cents per pound for the ‘‘1 denier”’ size. 


This represents a price differential over rayon fiber of 
approximately 14 cents to 17 cents per pound, depending 
on the ‘“‘denier’’, that is, the size of the fiber. This price 
differential fairly attests the fact that Hartford’s new 
fiber does have superior qualities and does have a higher 
market value than rayon. 


12. There is a strong consumer prejudice against 
rayon. If Hartford’s new fiber and products containing 
it are identified and sold as ‘‘rayon”’ they will necessarily 
be sold in competition with rayon; and Hartford will be 
forced to sell its new fiber at prices substantially lower 
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than it will realize if its new fiber is identified as “‘poly- 
nosic’’ and allowed to stand on its merits, This difference 
in price, in the opinion of affiant, will be approximately 
10 cents per pound of fiber. 


13. The production capacity Hartford is providing for 
the new fiber will be approximately 15,000,000 pounds of 
fiber per year and Hartford is contemplating an increase 
of this capacity to 30,000,000 pounds or more a year. The 
Commission’s determination that the name ‘‘rayon’’ must 
be used to identify Hartford’s new fiber, unless enjoined 
by the Court, will cause Hartford to suffer losses of as 
much as $1,500,000 a year and perhaps $3,000,000 or more 
& year. 


14. In order to realize the value of the rights plaintiff 
has acquired and the time, efforts and money it has 
expended, plaintiff must be permitted to continue with 
its program and identify its new fiber by the name *“poly- 
nosic’’. These values will be greatly impaired if not entirely 
destroyed, if plaintiff is compelled to label this fiber as 
‘**rayon’’. 


15. Hartford cannot itself control the labelling of its 
fiber, once it has sold the fiber to another company. There 
are various steps involved in the production and marketing 
of textile fibers. There are fiber manufacturers, yarn 
manufacturers, weavers, knitters, converters, cutters, gar- 
ment manufacturers and wholesale and retail merchan- 
disers. The Textile Fiber Products Identification Act 
applies broadly to the manufacture, sale, advertising, trans- 
portation and other commerce in fibers, yarns, fabrics and 
other textile products. Each company controls the labelling 
of the product it sells. Unless injunctive relief is granted, 
all of the companies selling products containing Hartford’s 
new polynosic fiber will abide by the Commission’s deter- 
mination and label it ‘“‘rayon’’ in order to avoid legal 
consequences including possible criminal charges. 


C. Cuestzs Basserr, Jz, 
[Jvnar] 
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Defendant’s Opposition to Plaintiff’s Motion 
for Preliminary Injunction. 


[Filed February 25, 1960] 


Defendant Federal Trade Commission and the individual 
defendants Earl W. Kintner, Robert T. Secrest, Sigurd 
Anderson, William C. Kern, and Edward T. Tait, Com- 
missioners of the Federal Trade Commission, hereinafter 
collectively called the defendants, respectively move this 
Court to deny plaintiff’s motion for preliminary injunction 
on the following grounds: 


1. Plaintiff has failed to demonstrate even a remote 
likelihood that it will prevail on the merits in its suit for 
declaratory judgment and injunctive relief. 


2. Plaintiff has failed to demonstrate irreparable injury 
if its motion for a preliminary injunction is denied. 


3. The public interest requires that the motion for pre- 
liminary injunction be denied. 


Respectfully submitted, 
[signed by attorneys for defendants} 
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Memorandum Opinion—in Re Bigelow-Sanford 
Carpet Company, Inc. 


[Filed March 4, 1960] 


As in Courtaulds (Alabama) Inc. v. Kintner, Civil 
Action No. 219-60, plaintiff, a textile manufacturer, has 
moved the Court to enjoin the defendants from enforcing 
their Rules and Regulations under the Textile Act, 15 
U.S. C. Sees. 70-70k. The Court has fully discussed its 
views in a memorandum in Courtaulds which is attached 
and made a part hereof. 

In plaintiff’s “Application for order Establishing 
Generic Name for Manufactured Fiber’? filed with the 
F. T. C. on December 11, 1959, plaintiff states at p. 15: 


“<The chemical composition of the polynosic 
fibers is identical with that of all natural and mannu- 
factured cellulosic fibers. However, fundamental 
differences in structure exist between natural cellu- 
losic fibers and the presently-known manufactured 
cellulosic fibers, defined as rayon.”’ 


The F. T. C.’s Notice Denying Application, dated February 
8, 1960, stated: 


“The application describes the candidate fiber 
as being reconstituted cellulose and states that its 
chemical composition is identical to that of natural 
and manufactured cellulosic fibers. Regenerated 
cellulosic fiber being rayon, it therefore follows that 
polynosic fiber and rayon are of identical chemical 
composition or, in other words, contain the same 
fiber-forming substance.’’ 


On the record before it, the Court cannot say the plaintiff 
will probably succeed on the merits in a showing that its 
fiber is not within the definition of rayon as it appears in 
See. 303.7d. Moreover, an injunction would be particularly 
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inappropriate here in light of plaintiff’s inadequate show- 
ing of irreparable injury. On oral argument, it appeared 
that while some sales are presently being made, the sub- 
stantial amount of plaintiff’s fiber will not be produced 
until its plant is completed which will not occur until the 
end of this year. And see discussion in Courtaulds. 

Counsel for the defendant is requested to submit find- 
ings of fact, conclusions of law and an order in conformity 
with this opinion. 

The motion for a preliminary injunction is denied. 


Lurser W. YounepaHL, 
Judge. 
March 4, 1960. 


Memorandum Opinion—in Re Courtaulds 
(Alabama) Inc. 


[Filed March 4, 1960] 


Plaintiff, a textile manufacturer, has moved the Court 
to enjoin the Federal Trade Commission, its Chairman 
and Commissioners, pending the outcome of this lawsuit, 
from enforcing the Commission’s newly promulgated 
Rules and Regulations under the Textile Fiber Products 
Identification Act,’ insofar as those Rules and Regulations 
require the plaintiff to identify its cross-linked cellulosic 
fibers as rayon. 

The Textile Act, enacted on September 2, 1958, was 
designed ‘‘to protect producers and consumers against 
misbranding and false advertising of the fiber content of 
textile fiber products’’; it is said to be ‘‘in the tradition 
of the Wool Labeling Act of 1939, and the Fur Products 


172 Stat. 1717-1724; 15 U. S. C. Secs. 70-70k (hereinafter referred 
to as the Textile Act). 

The Rules and Regulations may be found in 24 Fed. Reg. 4480-4487 
(June 2, 1959). 
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Labeling Act of 1951”? Section 7(c) of the Textile Act, 
15 U.S. C. Sec. 70e(c), provides: 


“‘The Commission is authorized and directed to 
make such rules and regulations, including the estab- 
lishment of generic names of manufactured fibers, 
under and in pursuance of the terms of sections 70- 
70k of this title as may be necessary and proper for 
administration and enforcement.’’ 


On February 10, 1959, the Commission published, in the 
Federal Register, a notice of hearing and its proposed 
rules under the Textile Act.* In March, 1959, public hear- 
ings were held and on June 2, 1959, the Commission 
promulgated its Rules and Regulations. 

Sixteen categories for manufactured (as opposed to 
natural) fibers were established; one of these sixteen is 
“*rayon’’ and its definition is given by the rule as: 


“*A manufactured fiber composed of regenerated 
cellulose, as well as manufactured fibers composed 
of regenerated cellulose in which substituents have 
replaced not more than 15 percent of the hydrogens 
of the hydroxyl groups.’’ Sec. 303.7(d); 24 Fed. 
Reg. 4482 (June 2, 1959). 


For the past several years plaintiff has been in the business 
of manufacturing and selling fibers composed of regen- 
erated cellulose and since July, 1958, the plaintiff has been 
selling cross-linked cellulosic fibers with the trade names 
of ‘‘Corval’’ and ‘‘Topel’? and which are manufactured 
by a recently patented process. There is no question but 
that ‘‘fibers composed of regenerated cellulose’’ fall within 
the definition of rayon in Sec. 303.7(d)—they do so 
expressly. There is a question (a) whether ‘‘cross-linked 
a 8. Rep. No. 1658, 85th Cong., 2d Sess. (1958); 3 U. S. Code Cong. 
324 Fed. Reg. 980-986 (February 10, 1959). 
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cellulosic fibers’? fall within the new definition, and (b) 
if they do, whether they should—ie., is a definition of 
‘‘rayon’’ which embraces plaintiff’s cross-linked cellulosic 
fibers so unreasonable as to be invalid. 

In paragraph 20(c) of the complaint, the plaintiff states 
it demonstrated at the public hearings that ‘‘the broad- 
ened definition of the generic name rayon in Proposed 
Rule 7(h) did not as a matter of chemistry cover cross- 
linked cellulosic fibers”. Plaintiff has submitted an affi- 
davit of a chemist, John Wharton. But this affidavit, and 
that of a Paul B. Stam, do not state that plaintiff’s fiber 
does not fall within the definition in Sec. 303.7(d). They 
state only that plaintiff’s fiber is ‘‘different from regener- 
ated cellulose”’, ‘significantly [chemically] different from 
rayon (regenerated cellulose).”’ 

On the other hand, the Court has before it the affidavit 
of Thomas J. Anderson, an attorney with the Federal 
Trade Commisison, who states that after conferences and 


hearings were held on the question of whether cross-linked 
cellulosic fibers fell within the proposed rayon category,‘ 
the Commission issued its Rules and Regulations, including 
subparagraph (d) of Rule 7 defining the term ‘‘rayon’’ 
“im a manner’’ which ‘‘unquestionably included plaintiff’s 
cross-linked cellulosic fiber’’.® 


generic names ani Pd definition 
24 Pex ary (February 10, 1959). 


== Anderson, p. 4. And see F. T. C. release of 
June 1, 1 
“Where feasible, chemical symbols have been included in the 


groups.’ 
concerning which there was a request for a new generic 
name would fall within the ‘rayon’ definition.” 2 CCH Trade 
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The Court concludes that plaintiff probably will not 
succeed in showing its fiber is not within Sec. 303.7(d), and 
thus will examine the second question: is Sec. 303.7(d) un- 
reasonable by virtue of its embracing plaintiff’s fiber? 

The Court starts with the admonition of Mr. Justice 
Brandeis: 


“*(W)here the regulation is within the scope of 
authority legally delegated, the presumption of the 
existence of facts justifying its specific exercise 
attaches alike to statutes, to municipal ordinances, 
and to orders of administrative bodies.’’ Pacific 
States Co. v. White, 296 U. S. 176, 186 (1935). 


And see Virginia Petroleum Job. Ass’n v. Federal Power 
Commission, 104 U. S. App. D. C. 106, 110, 259 F. 2d 921, 
925 (1958). 

While it appears that plaintiff’s fiber has capabilities 
which distinguish it from those of ‘‘ordinary rayon’? (re- 
generated cellulose), it is not clear from the legislative 
history of the Textile Act that performance characteristics 
—e.g., strength, durability, washability—were intended by 
Congress to be considered by the Federal Trade Commis- 
sion in its ‘‘establishment of generic names of manufac- 
tured fibers’’.© Before it was enacted, the legislation was 
described as ‘‘a disclosure bill, for the protection of the 
consumer’’.? While it seems apparent that the most effec- 
tive method of ‘‘disclosure’? would be in terms of per- 
formance characteristics—bearing in mind that we are con- 
cerned primarily with ‘‘the protection of the consumer’’— 
evidently this ideal method was not feasible.® 


6 Sec. 7(c) of the Textile Act, 15 U. S. C. Sec. 70e(c). 
7 Supra, footnote 2. 


8In Hearings Before a Subcommittee of the House Interstate and 
Foreign Commerce on H. R. 469, nS rte ost 
Boro Come Torna eae Frank £. Smith stated 


Rees fon performance labeling is the 
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Since categories based upon performance characteris- 
tics were not possible, chemical construction was the 


r 500 and 
if propenty = cpr the color monk the induetry 
or = or years. in 
itself concedes tha’ SNe TR 
formance method of m th 
teristics, or any method for that matter, of 
you had any standard to give. 
pee a 


_Leckinespertormence data, fiber content give 
the er specific information on what she is cl and 
this, when related to the wealth of published information on the 
characteristics of the various fibers, will afford her tremendous 
pecceetions that she does not now have” net 24). 


labeling, nd forth? 
, and so fo: 

time off. The tests we have 
today the suitability, wear li 'e, whatever you want to call 
edactaieetocaicer annie temicticnnecserdn cmtaepienough 


it would be difficult 
suppose a very 
pee ann Soe 


Mr. Trapnell For each industry, and for each fiber blend, perhaps, 
within the in 
Mr. Mack. It would make it very dificult, if not impossible. 
__Mr. Trapnell. It would be pea CE a Se 


to administer, I am 
ir, Mack. That is my point, and I think it would be.” (pp. 166-167) 


The Senate report had this to say: 
Cpe me tae ee Ge 
believes these Soran eseoncatiane 


119 
Memorandum Opinion—in Re Courtaulds (Alabama) Ine. 


criterion chosen. This Court is not prepared to say such 
@ criterion is an unreasonable one. Nor can it say, on 
the record before it, that the single category of rayon, 
as defined, is an unreasonable one. To the plaintiff’s con- 
tention that the public will be deceived—rather than 
informed—by being told that “‘Corval’? is ““Corval rayon’? 
must be weighed the proposition that categories, after all, 
had to be established. Too many categories could be just as 
deceptive as too few or none at all. Congress realized 
this and left to the experts in the Federal Trade Com- 
mission the resolution of the problem.” 

It is the Court’s opinion, therefore, that the plaintiff 
has not shown that it will probably be able to prove the 
class an unreasonable one. 

Farthermore, it does not appear that the plaintiff will 
suffer irreparable injury because it has to comply with 
the Commission’s rules. There is no requirement that 
plaintiff cease calling its fiber by its trade name or that 


plaintiff cease advertising the performance capabilities 


®In the Man-Made Textile Encyclopedia (1959), at pp. 874-877, 
there ‘are over two henired isti of trale namse wnler “Beene Two 
of the listings are for plaintiff’s rval and Topel. 


10“Mr. Smith. The problem is that there are a large number of 
names that have i just brand names or trade names that have 


to insure that these end- 
they are—the 


Congressman Smith also stated: 

“It is belief and I am sure it is the 
that generic nomes ehould be datermened or 
chemical composition 
finishing, or minor 
in that i of Hear- 

Commission File No. 206-1, 
11 It should be pointed out that the Commission’s Rules and Regula- 


tions do provide a procedure for establishing new categories. Sec. 303.8 
(24 Fed. Reg. at 4482). 
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of its fibers; the requirement is that the word ‘rayon?’ 
be appended to whatever other words are used to describe 
the fiber. Plaintiff contends that qualifying adjectives 
are inadequate to dispel the unfavorable connotation created 
by ‘‘rayon’’; further, that once the public is told that 
“‘Corval’’ is ‘‘Corval rayon’’, plaintiff, in the future, will 
continue to suffer the public’s prejudice against rayon even 
though plaintiff ultimately succeeds in this suit and there- 
after deletes ‘“‘rayon’’ from its description. 

Plaintiff’s contention relies upon three premises: first, 
the public has a bias against rayon; second, plaintiff’s 
advertising budget will remain constant; third, the adver- 
tising men will not be talented enough to re-educate the 
public. 

The record is meager with regard to the first premise; 
the second lies within the control of the plaintiff; the third 
is dubious. The men of Madison Avenue have been able 
to implant in the mind of the public countless slogans— 
sensible and otherwise. They have sold shirts by depicting 
@ man with an eye-patch; they have sold soap by advertis- 
ing it to be ‘‘99 and 44/100’s per cent pure’? without 
bothering to add the noun; they have sold brassieres by 
displaying a sleepwalker. Can it reasonably be said that 
they are now unable to distinguish one fiber from another, 
particularly when the two fibers possess ‘‘materially differ- 
ent physical and textile characteristics’? This remote 
future inability does not rise to a showing of irreparable 
injury sufficient to enjoin an agency of the Government, act- 
ing in the public interest. 

Plaintiff has also contended that procedural irregulari- 
ties occurred in the promulgation of the Commission’s rules. 
Specifically, it asserts that non-public information was 
utilized by the Commission and that the rules do not contain 
“a concise general statement of their basis and purpose’’.* 


12 Plaintiff’s complaint, paragraph 7. 


» Administrative Procedure 60 1946), 
5 U. ee ee aaa Seed y 
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The Court has carefully examined the record and concludes 
that these contentions are without merit. Van Curler 
Broadcasting Corp. v. United States, 98 U. S. App. D. C. 
432, 236 F'. 2d 727 (1956) ; cf. Sangamon Valley Television 
Corp. v. United States, 269 F. 24 291 (D. C. Cir. 1959). 
Counsel for the defendant is requested to submit find- 
ings of fact, conclusions of law and an order in conformity 
with this opinion. 
The motion for a preliminary injunction is denied. 
Luruer W. Younepant, 


Judge. 
March 3, 1960 


Findings of Fact and Conclusions of Law. 
[Filed March 15, 1960] 


This cause having come on for hearing upon plaintiff’s 
motion for preliminary injunction and the defendants’ 
opposition thereto, and the Court having considered all 
of the pleadings, affidavit and memoranda of points and 
authorities on file, and after hearing argument in open 
Court, the Court this 15th day of March, 1960, makes the 
following Findings of Fact and Conclusions of Law. 


Foxprves or Facr. 


1. The plaintiff, Bigelow-Sanford Carpet Company, 
Tne., a corporation organized and existing under the laws 
of the State of Delaware, has a division known as Hart- 
ford Fibres Company, which is engaged in the business 
of manufacturing and selling fibers composed of regener- 
ated cellulose. 


2. On or about August 3, 1959, the Hartford Fibres 
Company (hereinafter called Hartford) acquired rights 
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to a fiber to which it has applied its own trade name “‘Zan- 
trel’’ which is described as a ‘‘polynosic’’ fiber. 


3. The plaintiff seeks a preliminary injunction restrain- 
ing, enjoining and postponing until further order of this 
Court the force and effects of the Rules and Regulations 
promulgated by the Federal Trade Commission as they 
affect the plaintiff’s fiber ‘‘Zantrel’’. 


4. The plaintiff further seeks preliminary injunction 
to enjoin, restrain or postpone the effectiveness, operation 
and execution of the action of the Federal Trade Commis- 
sion on February 8, 1960, denying plaintiff’s application 
dated December 11, 1959, for an order establishing a new 
generic name for its manufactured fiber. 


5. On February 10, 1959, the Federal Trade Commission 
published in the Federal Register a notice of hearing on its 
proposed Rules and Regulations under the authority of 


Section 7(c) of the Textile Fiber Products Identification 
Act. 


6. In March of 1959, public hearings were held and on 
June 2, 1959, the Commission promulgated its Rules and 
Regulations implementing said Act. The Rules and Regu- 
lations so promulgated are found in 24 Fed. Reg. 4480-4487 
(June 2, 1959). 


7. In the aforementioned Rules and Regulations, six- 
teen (16) categories for manufactured (as opposed to 
natural) fibers were established; one of these sixteen (16) 
is ‘“‘rayon”’ and its definition given by the rule is: 


**A manufactured fiber composed of regenerated cel- 
Tnlose, as well as manufactured fibers composed of 
regenerated cellulose in which substituents have 
replaced not more than 15 percent of the hydrogens 
of the hydroxyl groups.”’ Sec. 303.7(d) ; 24 Fed. Reg. 
4482 (June 2, 1959). 
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8. The plaintiff did not participate in the public hearing 
described in paragraph 6 of the preceding findings. 


9. On December 11, 1959, the plaintiff applied for an 
order establishing the generic name for its manufactured 
fiber described in Finding Number 2 and on January 13, 
1960, submitted a supplemental application. 


10. The plaintiff in its application recited in part: 
“The chemical composition of the polynosie fibers 
is identical with that of all natural and manufactured 
cellulosic fibers. However, fundamental differences 
in structure exist between natural cellulosic fibers 
and the presently-known manufactured cellulosic 
fibers, defined as rayon.”? 


11. On February 8, 1960, the Federal Trade Commission 
having given full consideration to the information set forth 
in the application for an order establishing a generic name 


for plaintiff’s fiber and having determined that such fiber 
is duly within the category identified as “‘rayon’? fiber in 
Rule 7(d) of the Rules and Regulations promulgated under 
the Textile Fiber Products Identification Act denied the 
application. 


12. The Federal Trade Commission’s Notice Denying 
Application, dated February 8, 1960, found 


“The application describes the candidate fiber as 
being reconstituted cellulose and states that its chem- 
ical composition is identical to that of natural and 
manufactured cellulosic fibers. Regenerated cellu- 
losic fiber being rayon, it therefore follows that poly- 
nosic fiber and rayon are of identical chemical com- 
position or, in other words, contain the same fiber- 
forming substance.”? 


13. The record on this motion shows that defendants 
established categories of manufactured fibers on the basis 
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of chemical construction because of the legislative history 
of the Act indicating that labeling of fiber products in terms 
of performance characteristics was not feasible. 


14. The record on this motion does not show that the 
use of chemical construction as the criterion for the estab- 
lishment of generic names for manufactured fibers is 
unreasonable as applied to plaintiff’s fiber. 


15. The plaintiff has not shown that it will probably 
be able to prove that Rule 7(d) is unreasonable as applied 
to plaintiff’s fiber. 


16. A substantial amount of plaintiff’s fiber will not 
be produced until its plant is completed which will not 
occur until the end of this year. 


17. The record does not show that plaintiff will suffer 
irreparable injury if a preliminary injunction is denied 
in that: (a) there is no requirement that plaintiff cease 
designating its fiber by its trade name or that plaintiff 
cease advertising the performance capabilities of its fiber; 
(b) the injury which the plaintiff claims that it will con- 
tinue to suffer even should it ultimately succeed in this 
suit and thereafter delete the term ‘“‘rayon’’ from the 
description of its fiber is too remote to rise to a showing 
of irreparable injury, and (c) for the further reason set 
forth in Finding 16. 


Concxusions or Law. 


1. The present record does not support the conclusion 
that Rule 7(d) is unreasonable in its application to plain- 
tiff’s fiber. 


2. The present record does not support the conclusion 
that the procedures followed by defendants in promulgat- 
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ing the aforedescribed rules and regulations were irregu- 
lar. 


3. The present record does not support the conclusion 
that defendants’ denial of plaintiff’s application for a new 
generic name was improper. 


4. For the reasons stated in conclusions 1, 2 and 3, 
the plaintiff has not demonstrated the probability of ulti- 
mate success in the cause. 


5. Plaintiff has not shown that it would be irreparably 
injured if preliminary injunction does not issue. 


6. The plaintiff has not shown that the equities pre- 
ponderate in its favor. 


7. The motion of plaintiff for preliminary injunction 
should be denied. 


/s/ Luorner Younepant, 
United States District Judge. 
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Order Denying Preliminary Injunction. 
[Filed March 15, 1960] 


Upon consideration of the motion of plaintiff Bigelow- 
Sanford Carpet Company, Inc., for preliminary injunction 
and defendants’ opposition thereto, and the pleadings and 
affidavits on file in the cause and the points and authorities 
in support thereof and in opposition thereto, and after 
argument in open Court, and the Court having entered a 
memorandum opinion herein and made findings of fact and 
conclusions of law herein, it is by the Court this 15th day 
of March, 1960, 


Oxperep that the motion of plaintiff for preliminary 
injunction be and the same hereby is denied. 


/3/ Lorazr Younepann, 
United States District Judge. 


Notice of Appeal to Court of Appeals 
Under Rule 73(b) 


[Filed May 9, 1960] 


Notice is hereby given that Bigelow-Sanford Carpet 
Company, Inc., plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the Order of this Court denying plaintiff’s 
Motion for Preliminary Injunction, entered in this action 
on the 15th day of March, 1960. 


[Signed by attorneys for plaintiff] 
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Order Extending Time for Filing Record on Appeal. 
[Filed June 14, 1960] 


Upon consideration of plaintiff’s motion, no objection 
thereto having been made, it is this 14th day of J: une, 1960 

Oxprnep, that the time for filing the record on appeal 
with the United States Court of Appeals for the District 
of Columbia Circuit and the time for docketing said appeal 
in said Court be, and the same hereby is, extended to and 
including July 15, 1960. 


Epwarp A. Tax, 
Judge. 


Defendant’s Motion for Summary Judgment or in 
the Alternative to Dismiss. 


[Filed April 18, 1960.] 
Come now the defendants, the Federal Trade Commis- 


sion and its individual Commissioners, and move this 
Honorable Court as follows: 


1. For summary judgment in their favor on the ground 
that there exists no genuine issue of material fact and 
they are entitled to judgment as a matter of law. 


2. Or, in the alternative, to dismiss on the ground that 
the complaint fails to state a claim upon which relief may 
be granted. 


Respectfally submitted, 
[Signed by attorneys for defendants] 
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Statement of Material Fact as to Which There 
is no Genuine Issue. 
[Filed April 18, 1960] 


1. The Textile Fiber Products Identification Act (15 
U.S. C. §§70-70k) (hereinafter called the Act) directs the 
Federal Trade Commission to establish generic names of 
manufactured fibers as may be necessary and proper for 
the administration and enforcement of the Act. 


2. The Act does not specify the method of rule-making 
to be followed in the promulgation of the Rules. 


3. The Federal Trade Commission, in promulgating the 
Rules implementing the Act, proceeded in accordance with 
Section 4(b) of the Administrative Procedure Act (5U.8.C. 
§1003(b)) and in accordance with its own rules governing 
rule-making procedures (16 C. F. B. §§2.1-2.8 (Supp. 1959) ). 


4. Notice of proposed rule-making and public hearings 
was published in the Federal Register and public hearings 


were held. The Commission issued its ‘‘Rules and Regula- 
tions’’ under the Act on May 20, 1959, and caused them to 
be published in the Federal Register on June 2, 1959. 


5. Subsequent to the promulgation of the Rules, plain- 
tiff applied for the establishment of a new generic name for 
its cellulosic fiber. 


6. Plaintiff’s application received prompt consideration 
by the Commission, was denied, and due notice was given 
to plaintiff. 

7. In conformance with Rule 8 of the ‘“‘Bules and Regu- 
lations”? promulgated by the Commission to implement the 
Act, the Commission informed plaintiff that its application 
was denied because its fiber fell within the definition of the 
generic name for “‘rayon”’ as set out in Rule 7(d). 


Respectfully submitted, 
[signed by attorneys for defendants] 
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Statement of Genuine Issues. 
[Filed May 20, 1960.] 


Defendants, with their motion for summary judgment, 
have served a short ‘Statement of Material Fact?’ which 
is silent as to most of the facts stated in the complaint 
and in the plaintiff’s application dated December 11, 1959 
annexed as Exhibit B to the complaint. Defendants have 
not filed an answer to the complaint and it is not possible 
to say what defendants will controvert,. 

The following is a statement of material facts it will 
be necessary to litigate unless defendants admit them. 


1. The manufacturing process developed for use in the 
production of plaintiff’s new polynosic fiber is radically 
different from the process used in the production of rayon. 


2. The new manufacturing process produces a new 


fiber which has important differences in chemical construc- 
tion from rayon. Specifically, the polynosic fiber has twice 
the ‘chain length’’; that is, the molecule contains twice 
as many anhydroglucose units as the rayon molecule. The 
polynosic fiber has a stable microfibrillar structure similar 
to that of cotton and quite different from the structure of 
rayon fiber. Cotton fibers are built up from fibrils with 
strong chemical bonds between the closely packed molecules, 
Rayon fibers are built up from irregular bundles of mole- 
cules and the chemical bonds are less strong. 


3. The above chemical and structural differences in the 
new fiber result in physical characteristics which are radi- 
cally different from those of rayon fiber. For the first 
time, a man-made cellulosic fiber can be made into fabrics 
having inherent dimensional stability, and indeed polynosic 
fabrics have passed the exhaustive and rigorous shrinkage 
tests required for the ‘‘Sanforized”? label. There is no 
appreciable progressive shrinkage in polynosic fabrics as 
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there is in rayon fabrics. The new fiber has other major 
advantages over rayon. 


4. The generic name “‘polynosique”’ has been adopted 
and is used in Europe to identify this new fiber. 


5. The use of the name ‘‘rayon’’ will confuse and mis- 
lead consumers. The consumer is not interested in the 
fiber-forming substance as such; and where two fibers are 
made from the same substance but have radically different 
physical characteristics, the use of the same generic name 
will mislead the consumer into the belief that the physical 
characteristics are the same. 


6. There is a strong consumer prejudice against rayon. 
If the new polynosic fiber and its products are identified 
and sold as rayon, they will necessarily be sold in compe- 
tition with rayon and plaintiff will be forced to sell its 
product at prices substantially lower than it will realize if 
the polynosic fiber is allowed to sell on its merits. Plain- 
tiff has invested large sums of money and devoted much 
time and effort to the new polynosic fiber. These values 
will be greatly impaired if plaintiff is compelled to iden- 
tify its fiber as rayon. 


7. The use of the name ‘“‘rayon’’ to include the new 
polynosic fiber will create an opportunity for misleading 
statements and advertising as to the fiber content of fab- 
rics and garments and will inevitably cause confusion and 
damage to the plaintiff and to companies who process and 
sell products containing the new fiber. 


8. The plaintiff cannot itself control the labeling of 
its fiber once it has sold the fiber to another company. 
There are various steps involved in the production and use 
of textile fibers, and these involve fiber manufacturers, 
yarn manufacturers, knitters, converters, cutters, garment 
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manufacturers and wholesale and retail merchandisers. 
Each company controls the labeling of the product it sells. 


9. At and prior to the time the Commission published 
the Rules and Regulations on June 2, 1959, the Commis- 
sion did not have any relevant data as to the polynosic 
fiber although it did have relevant data as to rayon and 
other fibers. In adopting such Rules and Regulations the 
Commission did not give consideration to the new polynosic 
fiber and did not intend that the name “‘rayon’’ should 


apply to it. 


10. When plaintiff acquired the American rights to the 
new fiber and submitted its application dated December 
11, 1959, the Commission summarily denied the application 
and did not at any time afford plaintiff any opportunity 
for a hearing or for oral argument. The Commission, at 
the time it denied plaintiff’s application, did not have any 


relevant data as to the new polynosic fiber other than that 
set forth in plaintiff’s application. The Commission made 
its determination solely on the ground that the starting 
material for the production of the new polynosic fiber is 
cellulose. 


ll. Plaintiff has already suffered damage by reason 
of the Commission’s determination, and unless the relief 
prayed for in the complaint is granted, plaintiff will suffer 
great and irreparable injury. 


Respectfully submitted, 
[Signed by attorneys for plaintiff} 
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Defendants’ Motion for Summary Judgment. 


[Filed May 20, 1960] 


Stare or New Yorr ae 
County or New Yorr a 


C. Cuestes Bassett, Jz., being duly sworn, deposes and 
says: 


1. He is plaintiff’s Vice President for Hartford Fibres 
Company (hereinafter called ‘‘Hartford’’). He is person- 
ally familiar with the matters involved in this action. He 
participated in the preparation of Hartford’s application 
dated December 11, 1959 to the Federal Trade Commission. 
He has read the complaint in this action. He has also 
read the foregoing ‘‘statement of genuine issues’. The 
statements made in the aforesaid application and the com- 
plaint and the statement of genuine issues are true to the 
best of his knowledge, information and belief. 


2. This affidavit is made in oppposition to ‘‘Defend- 
ants’ Motion for Summary Judgment or in the Alternative 
to Dismiss’’. 


3. Hartford acquired the rights to produce and market 
the new polynosic fiber in this country on or about August 
3, 1959. Until that time, Hartford’s only business was 
the production and sale of rayon fiber and it was only a 
small factor in the textile industry, as its manufacturing 
capacity was only 6% of the total domestic capacity for 
manufacturing rayon fiber. 


4. Hartford made its decision and undertook large 
commitments to acquire and produce the polynosie fiber, 
after investigation and tests had established the superior 
qualities of this fiber. 
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5. Prior thereto and on June 2, 1959, the Federal Trade 
Commission had published its Rules and Regulations under 
the Textile Fiber Products Indentification Act. So far as 
affiant has any information and belief, the relevant facts as 
to Hartford’s new polynosie fiber were not presented to 
the Commission in the course of the hearings and other 
proceedings relating to such Rules and Regulations, and 
the Commission did not give consideration to the new poly- 
nosic fiber at the time it published the new Rules and 
Regulations. 


6. After acquiring the American rights to the polynosic 
fiber, Hartford prepared an application to the Commission. 
This application was dated December 11, 1959 and filed 
with the Commission. It is attached to the complaint 
herein as Exhibit B. The application, in its Appendix A, 
pages 14-40, states the important differences between the 


polynosic fiber and the rayon fiber. It proposed a definition 
to go with the generic name “‘polynosic’’ as follows: 


““A manufactured cellulosic fiber with a fine and 
stable microfibrillar structure which is resistant to 
the action of 8% sodium hydroxide solution down 
to 0° C., which structure results in a minimum wet 
strength of 2.2 grams per denier, and a wet elonga- 
tion of less than 3.5% at a stress of 0.5 grams per 
denier.’? 


The application at page 29 has a graph showing the 
dividing line to be drawn between the polynosic fiber and 
Tayon fiber. 


7. Defendants’ memorandum, at page 10, points out 
that there are scores of individual trade names for rayon 
fibers and they annex a list as Appendix D. Some of the 
fibers listed are not used for textiles and do not come under 
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the Textile Fiber Products Identification Act. The others 
generally have the chemical, structural and physical charac- 
teristics of rayon as described in Hartford’s application 
annexed as Exhibit B to the complaint. If there should 
be any fiber on the list which can in fact meet the higher 
requirements of the definition quoted above, that fiber 
should be identified as polynosic, but most or. all will fail 
to meet such requirements and will be identified as rayon. 


8. There is attached hereto an affidavit verified by 
Walter Bailey Sellars, Vice President in Charge of 
Research for Burlington Industries, Inc. That company 
has long been a major producer of textile products and has 
developed and produced rayon fabrics for more than 35 
years. 


C. Cuester Basserr Jz. 
C. Cuesrzr Basserr, Jr. 
[Junar] 


Affidavit of Walter Bailey Sellars, in Opposition to 
Defendants’ Motion for Summary Judgment. 


State or New Yor ms 
County or New Yor it 


Watrer Barer Setiazs, being duly sworn, deposes and 
says: 

I am Vice President, Research, of Burlington Indus- 
tries, Inc., a major producer of textile products. In such 
capacity it is my business to be concerned with the chemical 
nature and performance characteristics of all textile fibers 
utilized not only by Burlington Industries, Inc. but by the 
world textile industry. Burlington Industries, Inc. was a 
pioneer company in the development of rayon fabrics, hav- 
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ing commenced experimentally to produce rayon fabrics 
as early as 1923. Since that date Burlington has perhaps 
produced and sold more yardage of rayon cloth than any 
textile company in the world. Burlington continues to 
produce rayons in quantity and has a big stake and a con- 
tinuing interest in the conventional rayon fiber and fabrics 
made of rayon or blends of rayon and other fibers. Bur- 
lington also has a basic interest in all new fiber develop- 
ments, e.g. Zantrel Polynosic. 

I am, of course, familiar with the chemical nature of 
the rayon fiber and with its performance in the manufac- 
ture and utilization of textile fabrics. Rayon has been 
improved immensely as a fiber since it was first introduced. 
Tt has come a long way and many of the difficulties inherent 
in the original fiber have been overcome by constant atten- 
tion to problems at the level of research and development 
both in the fiber companies and in the textile mills. None- 
theless, despite such improvement, rayon has continued 
to be a fabric deficient in certain material respects. For 
example: progressive shrinkage, its performance in san- 
forizing, and certain characteristics of hand. Having in 
mind those deficiencies of the fiber, the textile industry 
generally, and we in Burlington, were particularly enthusi- 
astic when we learned of the introduction of the Polynosic 
fiber. In this new fiber we saw the answer to many prob- 
lems of rayon that had gone unsolved for years. In Poly- 
nosic we saw a fiber which could be manufactured into a 
fabric of excellent wearing characteristics and esthetic 
value—all at a reasonable price in terms of consumer value. 

Our laboratories have worked experimentally on the 
Polynosic fiber for the past four years; initially with the 
foreign producers of such fiber and more recently with 
Hartford Fibres Company. As a consequence of that work 
we have developed fabrics ideally suited for utilization in 
the dress and shirt field. Both we and our customers are 
optimistic about these new fabrics. 
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However, based upon my practical experience with 
textile fiber terminology and my knowledge of the prej- 
udices which have surrounded the term ‘‘rayon’’ (par- 
ticularly since the advent of the so-called miracle fibers), 
I strongly believe that if fabrics manufactured of Zantrel 
Polynosic must be identified as rayon that the manufactar- 
ing and merchandising programs which we have planned 
will suffer. 

I am familiar with the application of the Hartford 
Rayon Company to the Federal Trade Commission for a 
new generic name for their polynosic fiber. I, as a textile 
chemist, feel that the Federal Trade Commission ruling 
that Zantrel Polynosic must be identified as rayon will 
frustrate and discourage further textile experimentation 
of this type which, if carried forward, will result in advan- 
tages to both the textile industry and the consumer. In my 
view, it is unfair to draw such sharp boundaries of chemi- 
cal definition (such as F. T. C. has done in its regulations 
under the Textile Fiber Products Identification Act) as 
overlook the real differences from conventional rayon that 
are inherent in Zantrel Polynosic. 

There is no doubt at all that Zantrel Polynosic is 
importantly different from rayon in the following respects: 


1. In the case of Zantrel Polynosic there is no appreci- 
able progressive shrinkage as in rayon fabrics. 


2. Zantrel Polynosic may be sanforized, rayon cannot. 


3. Zantrel Polynosic has a different, a better hand 
than rayon—a rich, firm touch. 


4. Zantrel Polynosic can be mercerized, conventional 
rayon cannot. 


5. Zantrel Polynosic yarns can be vat-dyed on packages 
or beams, rayon cannot. 


All these characteristics are major advantages. 
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As a textile chemist and one close to the manufacture and 
distribution of textile products, I urge that it is of great 
importance that this new fiber be identified by a new name. 
The Federal Trade Commission in insisting upon the 
utilization of rayon as a generic term to identify this fiber 
has insisted that use of a new generic term will mislead 
the consumer. I believe that they miss the point—insistence 
upon utilization of the generic term rayon to describe a 
fiber which is in material respects different from rayon in 
performance and esthetic value (and cloth is manufactured 
basically for performance and esthetic value) is more apt to 
confuse and mislead. I am mindful that the Federal Trade 
Commission has suggested that the producers of the Zan- 
trel Polynosic fiber and the producers of fabric can dis- 
tinguish their fiber from conventional rayons in their 
advertisements, but that is hardly fair as in order to posi- 
tively promote Zantrel, the producer must in its advertise- 
ments and promotions to some extent, condemn rayon. 
The industry would not wish to do this, and should not be 
forced to do it because there will continue to be fields of 
usage where conventional rayon will have an important 
place. 


Respectfully submitted, 


Warez Bamey Seiiars 
Watrer Bamey Settars 
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Excerpts from Transcript of Proceedings on June 29, 
1960, Including Ruling on Motion by the Court. 


[Filed July 8, 1960] 


Washington, D. C. 
Wednesday, June 29, 1960 


The above-entitled cause came on for hearing a motion 
for summary judgment or, in alternative, to dismiss, before 
the Honorable George L. Hart, Jr., a U. S. District Judge, 
at 1:45 pm. 


Appearances: 


Marsis Correa, Esq., and Evezwz Sreorovsxy, Esq. 
for the Plaintiff 


Joux F. Doytz, Esq. 
for the Defendants 


(37) Mr. Correa:* * * Finally, it is undisputed on this 
motion, (a) that there is a strong prejudice in the textile 
industry and a strong consumer prejudice against rayon— 
anything called rayon. 

(38) Now, you will notice in Judge Youngdahl’s opinion 
in the Courtald matter, he adverted to the fact that 
although that claim was made, the evidence produced by 
way of affidavit in support of the motion for preliminary 
injunction was ‘‘meager.”? Now, we don’t have that 
problem on this motion because this motion rests on the 
allegations of the complaint, and what we are seeking is the 
opportunity to produce evidence at a trial which will not 
be “‘meager.? 

The Court: I would just about take judicial notice of 
that. 


Mr. Correa: * * * What was not before Judge Young- 
dahl, and what has come to my attention, actually, this 
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morning, is a news release of the distinguished Federal 
Trade Commission dated June 12, 1960, so, of course, it 
couldn’t have come before Judge Youngdahl, and I would 
like to hand that up and ask that it be made part of the 
record on this motion. It is a public (39) document of the 
Federal Trade Commission, so I take it Your Honor is 
entitled to take judicial notice—— 

Mr. Doyle: I have no objection to it whatsoever. 

The Court: All right. We will file it in the case. 


(46) The Court: Gentlemen, it seems to me that you 
have no genuine issue of fact in this case, genuine issue of 
material fact. It seems to me what is involved entirely is 
& question of law, that it would be wasting the Plaintiff’s 
time, the Federal Trade Commission’s time, and this 
Court’s time, to try this case and take evidence in it. 


I don’t see that as far as the basic facts are concerned 
you gentlemen are really apart on any material fact. What 
you are apart on is whether or not it is reasonable to make 
the category that you have made, that has been made, and 
put you in the rayon category in view of your claims of, 
from your point of view, different chemical composition 
and increased qualities and longer molecule, ete. 

It seems to me that you can take this matter to the 
Court of Appeals and whichever way I decided it, get it 
affirmed or reversed without any necessity to try this case. 

I, therefore, will grant the motion for summary judg- 
ment requested by the Federal Trade Commission, and I 
think you are going up on appeal anyway on your tempo- 
rary injunction, so you can take it all up at once. I think 
that if the Court of Appeals disagrees with me, I shouldn’t 
see (47) any necessity to come back and try it again; I 
think it can be handled up there. So I will sustain the 
motion for summary judgment. 

I ask that the order be presented by noon tomorrow. 
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Plaintiff’s Exhibit 1. 
[Filed June 29, 1960] 


FEDERAL TRADE COMMISSION 
Wasuincton 25, D. C. 
Office of Information 


Ex 3-6800, Ext. 335 


For Release on Sunday, June 12, 1960. 


NEW TEXTILE LABELS REQUIRE MORE 
PUBLIC UNDERSTANDING 


What are the virtues and limitations of azlon, acrylic, 
and modacrylic? 

Such information must become common knowledge— 
particularly among women—if the newly effective Textile 
Products Identification Act is to provide the protection 
that Congress intended for purchasers of clothing and other 
textile products. 

The above named manufactured textile fibers are among 
the 16 generic (family) categories whose names must appear 
on the labels of virtually all wearing apparel and household 
articles in which they are contained. 

The Federal Trade Commission today emphasized the 
fact that the full benefits of this law, which is now entering 
its fourth month of being in effect, will be achieved only if 
consumers know what labels are supposed to be affixed to 
products and what the names on the labels mean. 

Under the new Act, textile products must carry labels 
listing the generic names and percentages of their constitu- 
ent fibers. The labels may be attached to any part of the 
product provided it remains conspicuous and is securely 
affixed. With minor exceptions, all of the required informa- 
tion must be set forth on the same side of the label clearly 
and conspicuously. 
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The required statement of the proper family (generic) 
name of textile fibers will establish order out of the recent 
chaotic system of labeling man-made textiles, Harvey H. 
Hannah, chief of the FTO’s Division of Textiles and Fars, 
declared. 

“One of the chief purposes of the new law,’’ he said, 
“is to eliminate confusion existing in the minds of con- 
sumers which is caused by the multitude of fiber trademarks 
and trade-names.”’ He explained that most consumers know 
the major properties and characteristics of the natural 
textile fibers (such as cotton, wool, linen, and silk) but that 
many of the newer manufactured fibers are known only by 
their fiber trademarks or trade-names. 

There are now over 700 trade-names for manufactured 
fibers, all of which may be classified within one or more 
of the 16 generic groups which have been defined by the 
Commission. 

The FTC established the list of generic names for manu- 
factured fibers ‘‘to make things easier for the consumer,?? 
Mr. Hannah said. Each generic covers a class of fibers 
which differ more or less widely in chemical composition. 
as well as in certain properties, just as the natural fibers 
‘wool’? and ‘‘cotton’”’ differ widely in value, properties, 
and serviceability. 

Some of these generics are self-explanatory terms, such 
as rubber, glass, and metallic. Others are just as familiar— 
rayon, acetate and nylon. Some have been used in the past 
in conjunction with their respective trademarks or trade- 
names, so they are not entirely strange to consumers. These 
are acrylic, polyester and saran. The remaining names are 
modacrylic, azlon, spandex, olefin, vinal, nytril, and vinyon. 

When these generic classifications are properly under- 
stood, they will serve as guides to proper washing, drying, 
pressing temperatures, durability, and storage, Mr. Hannah 
pointed out. Although these names are based solely on the 
fiber’s broad chemical contents, he said that it is possible 
for consumers to learn the characteristics and properties 
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of the generic groups, such as are described in the accom- 
panying list prepared by the U. S. Department of Agricul- 
tare. 

The only instance in which generic names should not 
appear on labels occurs when a fiber is present in a product 
in amounts of 5% or less. Fibers which are contained in 
such small percentages must be labeled as ‘‘Other Fibers.’? 
This is advantageous to consumers since it prohibits any 
any reference to a fiber which is used in so small a quantity 
as to increase an article’s price while adding little or 
nothing to its quality. 

Another advantage to consumers is the requirement that 
labels state the amount of each textile fiber present in the 
product. It is important to now the amounts as well as 
the names of the fibers in a blend, since it is only when 
fibers are used in sufficient quantities in blends that they 
impart the properties which have been extensively promoted 
by fiber producers, mills, garment manufacturers, and 
others in the trade. 

Terms which are non-deceptive and truthfully descrip- 
tive of a fiber, such as ‘100% combed cotton’? and 100% 
solution dyed acetate,”” may appear on labels if they are 
placed in immediate conjunction with the name of the 
fiber. Sizes, style names or numbers, and trademarks may 
also be included. The first time a fiber trademark appears 
on a label, however, it must be accompanied by the generic 
name of the fiber. 

This newest labeling law applies to advertising only 
when there is mention or implication of the product’s fiber 
content. In such a case, the generic names of the fibers 
must be conspicuously listed in the advertisement accord- 
ing to their predominance by weight. When a fiber trade- 
mark is advertised, the generic name of the fiber must 
appear in immediate conjunction with it at least once in 
the ad. 

All textiles subject to the Act which were manufactured 
after the effective date (March 3, 1960) and which do not 
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provide the required information or which give wrong or 
misleading information will constitute a violation of the 
Act subject to action by the FTC. 

‘Consumers should remember,’? Mr. Hannah added, 
“‘that a lack of the required information on a label does 
not necessarily indicate deception in the product, as it may 
be stock manufactured before the Textile Act went into 
effect and thus exempt from the provisions of the law.?? 

To aid consumers in understanding the generic terms 
for manufactured textile fibers, the following list of prop- 
erties of such fibers has been compiled by the Clothing 
and Housing Research Division of the United States 
Department of Agriculture’s Institute of Home Economics 
and furnished to the Commission for inclusion in this 
release: 

Some of the fibers made entirely of chemicals, the 
acrylics, modacrylics, polyesters, and nylons, have been 
manufactured commercially for several years, and are 
widely used in the production of apparel fibers. Each of 
these fiber types contributes special characteristics to 
fabrics, but they have the following qualities in common: 


Strength and resilience. 

Moth and mildew resistance. 

Sensitivity to heat; if pressing is needed, a cool iron or 
a press cloth should be used. 

Dimensional stability; that is, they resist shrinking or 
stretching. 

Pleat retention, because of thermoplastic qualities. 

Tendency to accumulate static electricity in dry, cold 
weather. 

Non-absorbency; this makes them easy to wash and 

quick drying. 

Resistance to non-oily stains, but body oils and perspira- 

tion penetrate the fiber and are hard to remove. 
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Distinctive properties which the chemical fibers contrib- 
ute to fabrics or to blend with other fibers if enough 
of the fiber is present: 


Aceytics 


High bulking power which adds body and springiness to 
fabrics of wool, cotton, and other man-made fibers. 

Silky texture when fabrics with a silk-like texture are 
desired. 

Resistance to wrinkling. 

Resistance to weakening by sunlight, weathering, or 
industrial fumes. 

Resistance to damage by acids and many chemicals. 


Mopacerzics 


Resistance to chemicals. 
Resistance to wrinkling. 


High sensitivity to ironing heat, so are used mainly in 
blends with other fibers, or in knit or pile fabrics 
that require no pressing. 


PoLyEstEers 


Resistance to acids and alkalies. 
Sharp pleat and crease retention. 
Resistance to pilling in some but not all cases. 


Nytox 
Elasticity. 
Strength—it is the strongest of the fibers now used in 
clothing fabrics. 
Little wrinkle resistance. 
Permanent shape retention. 


Oxzrrs 


Chemically inert and odorless. 
Resistance to mildew. 
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High electric insulation properties. 

Burns slowly; fairly low melting temperature. 

No water absorbency. 

Usually used for outdoor furniture or automobile seat 
covers. 


Sanan 


Excellent resistance to soiling and staining. 

Resistant to acids and alkalies and to attack by bacteria 
and insects. : 

Principally used in screens, upholstery, fabrics, car- 
pets, and in blends with other fibers for drapery and 
casement cloth. 


Spanpex 


Elasticity, softer than rubber but having many of the 
same properties. 


Extremely lightweight. 
Used in foundation garments and swimwear. 


Viran 


A fiber now being produced abroad but soon to appear 
in this country. It is reported to be useful in a wide 
variety of textile applications including all forms 
of wearing apparel, blankets, curtains, sheets, car- 
pets, tire cord, fish nettings, tents, and ropes. Prop- 
erties include: 

High softening temperature. 

High dry strength. 


Vuryor 


Moth and mildew resistance. 
Non-flammability (melts but does not flame). 
Has a very low melting point and can be easily molded. 
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Nyren 


One of the most recently developed manufactured fibers, 
Nytril is just coming on the market. First com- 
mercial use was in deep-pile women’s coats. 


The other man-made fibers used in clothing and house- 
hold fabrics have the following characteristics: 


Rayon 


Absorbency. 

Washability; will shrink unless treated for shrinkage. 

Easy ironing; can be ironed with a fairly hot iron. 

No resistance to wrinkling—a special finish is required 
if resistance to wrinkling is desired. 

Flammability—if napped, fabric should be treated for 
flame resistance. 


AcETATE 


Little absorbency so dry rather quickly. 

Heat sensitivity so fabric must be pressed with a cool 
iron to prevent fusing of fabric at thick places. 
Triacetates will stand higher ironing temperatures. 

Some wrinkle resistance. 

Poor resistance to fume or gas fading (color change due 
to atmospheric conditions. New processes of dye- 
ing—spun or dope dyeing—have been developed to 
overcome this problem. 

Tendency to accumulate static electricity. 


Azton 


Fabrics made from protein fibers are not in commercial 
production in this country at present, but the fol- 
lowing properties are usually contributed by these 
fibers: 

Softness. 

Elasticity. 
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Absorbency. 
Dimensional stability. 


Giass 


Little absorbency so can be washed easily and dried 


quickly. 


Flame resistance. 

Resistance to fungi and micro-organisms. 

Moth, acid, and rot resistance. 

Little resistance to flexing; that is, it has a tendency to 


break along crease lines. 


Freedom from odor. 


Merarzic 
Metallic fibers, when coated with plastic, are widely used 


as ornamental fibers in clothing and household tex- 
tiles as they do not tarnish with wear or use. The 
plastic coating, however, has a tendency to stick to 
the iron if too high heat is used. 


Forms the core for covered yarns used in a wide variety 


of fabrics which are made into foundation garments, 
suspenders, garters, and many other similar articles. 
Rubber yarns vary greatly in tensil strength but 
have great elongation and 100% elastic recovery. 
They do not absorb moisture and are moderately 
resistant to heat. They should not be exposed to 
excessive sunlight or heat, to oils, fats, or greases 
(lotions or creams). 


(Copies of the U. S. Dept. of Agriculture’s Home 
Economics Research Report No. 1, “Clothing Fabrics— 
Facts for Consumer Education,’ from which much of the 
above material was taken, may be obtained from the Supt. 
of Documents, U. S. Government Printing Office, Washing- 
ton 25, D. C., for 25 cents a copy.) 
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Order Granting Motion for Summary Judgment and 
Dismissing Complaint With Prejudice. 


[Filed June 30, 1960] 


Upon consideration of the motion of the defendants 
for summary judgment or in the alternative to dismiss 
and upon further consideration of the points and author- 
ities in support of and in opposition to the said motion 
and after argument in open Court, and it appearing to 
the Court that there exists no genuine issue as to any 
material fact and that the defendants are entitled to 
judgment as a matter of law; it is by the Court this 
30th day of June, 1960, 


Oxvzzep that the motion of the defendants for summary 
judgment be and the same hereby is granted and that the 
complaint be and the same hereby is dismissed with 
prejudice. 


Grorce L. Hazt, Jz. 
United States District Judge 
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Notice of Appeal to Court of Appeals 
Under Rule 73(b). 


[Filed July 21, 1960] 


Notice is hereby given that Bigelow-Sanford Carpet 
Company, Inc., plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the Order of this Court granting defend- 
ants’ Motion for Summary Judgment and dismissing the 
complaint herein with prejudice, entered in this action on 
the 30th day of June, 1960. 


[signed by attorneys for plaintiff] 
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